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CONSTITUTION 



OP T HB 



UNITED STATES. 



PREAMBLE. 



We, the people of the United States, in order to form a 
more perfect union, establish justice, insure domestic tran- 
quility, provide for the common defence, promote the general 
welfare, secure the blessings of liberty to ourselves and our 
posterity, do ordain and establish this constitution for the 
U nited States of America. 



AETICLE I. 

OF THE LEGISLATIVE POWER. 

Section' 1. All legislative powers herein granted shall be 
vested in a congress of the United States, which shall con- 
sist of a senate and house of representatives. 

OF THE HOUSE OP REPRESENTATIVES. 

Section 2. The house of representatives shall be composed 
of members chosen every second year by the people of the 
several states, and the electors in each state shall have the 
qualifications requisite for electors of the most numerous 
branch of the state legislature. 

No person shall be a representative who shall not have 
attained to the age of twenty -five years, and been seven 
years a citizen of the United States, and who shall not, when 
elected, be an inhabitant in that state in which he shall be 
chosen. 
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Eepresentatives and direct taxes shall be apportioned 
among the several states which may be included within this 
Union, according to their respective numbers, which shall 
be determined by adding to the whole number of free per- 
sons, including those bound to service for a term of years, 
and excluding Indians not taxed, three-fifths of all other 
persons. The actual enumeration shall be made within 
three years after the first meeting of the congress of the 
United States, and within every silbsequent term of ten 
years, in b\iq]i manner as they shall by law direct. The 
number of representatives shall not exceed one for every 
thirty thousand, but each state shall have at least one repre- 
sentative ; and, until such enumeration shall be made, the 
state of New Hampshire shall be entiled to choose three, 
Massachusetts eight, Rhode Island and Providence Planta- 
tions one, Connecticut five, New York six. New Jersey four, 
Pennsylvania eight, Delaware one, Maryland six, Virginia 
ten. North Carolina five. South Carolina five, and Georgia 
three. 

When vacancies happen in the representation from any 
state, the executive authority thereof shall issue writs of 
election to fill such vacancies. 

The house of representatives shall choose their speaker 
and other officers ; and shall have the sole power of im- 
peachment. 



OP THE SENATE. 

Section 3. The senate of the United States shall be com- 
posed of two senators from each state, chosen by the legis- 
lature thereof, for six years ; and each senator shall have 
one vote. 

Immediately after they shall be assembled in consequence 
of the first election, they shall be divided as equally as may 
be into three classes. The seats of the senators of the first 
class shall be vacated at the expiration of the second year, 
of the second class at the expiration of the fourth year, and 
of the third class ^.t the expiration of the sixth year, so that 
one third may be chosen every second year ; and if vacancies 
happen by resignation, or otherwise, during the recess of the 
legislature of any state, the executive thereof may make 
temporary appointments until the next meeting of the legis- 
lature, which shall then fill such vacancies. 

No person shall be a senator who shall not have attained 
to the age of thirty years, and been nine years a citizen of 
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the United States, and who shall not, when elected, be an 
inhabitant of that state for which he was chosen. 

The vice-president of the United States shall be president 
of the senate, but shall have no vote unless they be equally 
divided. 

The senate shall choose their other officers, and have a 
president pro tempore, in the absence of the vice-president, 
or when he shall exercise the office of president of the 
United States. 

The senate shall have the sole power to try all impeach- 
ments : When sitting for that purpose, they shall be on oath 
or affirmation. When the president of the United States is 
tried, the chief justice shall preside : And no person shall be 
convicted without the concurrence of two-thirds of the mem- 
bers present. 

Judgment is cases of impeachment shall not extend fur- 
ther than to removal from office, and disqualification to hold 
and enjoy any office of honor, trust, or profit, under the United 
States ; but the party convicted shall nevertheless be liable 
and subject to indictment, trial, judgment, and punishment, 
according to law. 

MANNER OF ELECTING MEMBERS. 

Section 4. The times, places, and manner of holding elec- 
tions for senators and representatives, shall be prescribed in 
each state by the legislature thereof; but the congress may 
at any time, by law, make or alt^ such regulations, except 
as to places of choosing senators. 

CONGRESS TO ASSEMBLE ANNUALLY. 

The congress shall assemble at least once in the year, and 
such meeting shall be on the first Monday in December, 
unless they shall by law appoint a different day. 

POWERS. 

Section 5. Each house shall be the judge of the elections, 
returns, and qualifications of its own members, and a ma- 
j ority of each shall constitute a quorum to do business ; but 
a smaller number may adjourn from day to day, and may 
be authorized to compel the attendance of absent members, 
in such manner, and under such penalties, as each house 
m ay provide. 
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Each house may determine the rules of its proceedings, 
punish its members for disorderly behavior, and, with the 
concurrence of two-thirds, expel a member. 

Each house shall keep a journal of its proceedings, and 
from time to time publish the same, excepting such parts as 
may, in their judgment, require secresy; and the yeas and 
nays of the naembers of either house on any question shall, at 
the desire of one fifth of those present, be entered on the 
journal. 

Neither house, during the session of congress, shall, with- 
out the consent of the other, adjourn for more than three 
days, nor \o any other place than that in which the two 
houses shall be sitting. 

COMPENSATION, &C., OF MEMBERS. 

Section 6. The senators and representatives shall re- 
ceive a compensation for their services, to be ascertained by 
law, and paid out of the treasury of the United States. They 
shall in all cases, except treason, felony, and breach of the 
peace, be privileged from arrest during their attendance at 
the sessions of their respective houses, and in going to and 
returning from the same ; and for any speech or debate in 
either house, they shall not be questioned in any other 
place. 

No senator or representative shall, during the time for which 
he was elected, be appointed to any civil office under the 
authority of the United States, which shall have been created, 
or the emoluments whereof shall have been increased during 
that time; and no person holding any office under the 
United States, shall be a member of either house during his 
continuance in office. 



MANNER OF PASSING BILLS, &C. 

Section 7. All bills for raising revenue shall originate in 
the house of representatives ; but the senate may propose or 
concur with amendments as on other bills. 

Every bill which shall have passed the house of repre- 
sentatives and the senate, shall, before it become a law, be 
presented to the president of the United States ; if he ap- 
prove he shall sign it, but if not, he shall return it, with his 
objections, to that house in which it shall have originated, 
who shall enter the objections at large on their journal, and 
proceed to re-consider it. K, after such re-consideration, two 
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thirds of that house shall agree to pass the bill, it shall be 
sent, together with the objections, to the other house, by 
which it shall likewise be considered, and if approved by 
two-thirds of that house, it shall become a law. But in all 
such cases the votes of both houses shall be determined by 
yeas and nays, and the names of the persons voting for and 
against the bill shall be entered on the journal of each house 
respectively. If any bill shall not be returned by the presi- 
dent within ten days (Sunday excepted) after it shall have 
been presented to him, the same shail be a law, in like man- 
ner as if he had signed itj unless the congress by their ad- 
ioumment prevent its return, in which case it shall not be a 
law. 

Every order, resolution, or vote, to which the concurrence 
of the senate and house of representatives may be necessary 
(except on a question of adjournment,) shall be presented to 
the president of the United States ; and before the same 
shall take effect, shall be approved by him, or being disap- 
proved by him, shall be re-passed by two thirds of the sen- 
ate and house of representatives, according to the rules and 
limitations prescribed in the case of a bill. 

POWEB OF CONGRESS. 

Section 8. The Congress shall have power to lay and 
collect taxes, duties, imposts and excises, to pay the debts 
and provide for the common defence and general welfare of 
the United States ; but all duties, imposts, and excises shall 
be uniform throughout the United States ; 

To borrow money on the credit of the United States ; 

To regulate commerce with foreign nations, and among 
the several states, and with the Indian tribes; 

To establish an uniform rule of naturalization, and uni- 
form rules on the subject of bankruptcies throughout the 
United States ; 

To coin money, regulate the value thereof, and of foreign 
coin, and fix the standard of weights and measures ; 

To provide for the punishment of counterfeiting the secu- 
rities and current coin of the United States ; 

To establish post-offices and post-roads ; 

To promote the progress of science and useful arts, by 
securing for limited times to authors and inventors the ex- 
clusive right to their respective writings and discoveries ; 

To constitute tribunals inferior to the supreme court ; 

To define and punish piracies and felonies committed on 
the high seas, ana offences against the law of nations ; 
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To declare war, grant letters of marque and reprisal, and 
make rules concerning captures on land and water ; 

To raise and support armies, but no appropriation of 
money to that use shall be for a longer term than two 
years ; 

To provide and maintain a navy ; 

To make rules for the government and regulation of the 
land and naval forces ; 

To provide for calling forth the militia to execute the 
laws of the Union, suppress insurrections and repel inva- 
sions ; 

To provide for organizing, arming, and disciplining the 
militia, and for governing such part of them as may be em- 
ployed in the service of the United States, reserving to the 
states respectively, the appointment of the officers, and the 
authority of training the militia according to the discipline 
prescribed by congress ; 

To exercise exclusive legislation in all cases whatsoever, 
over such district (not exceeding ten miles square) as may, 
by cession of particular states, and the acceptance of con- 
fess, become the seat of the government of the United 
>tates, and to exercise like authority over all places pur- 
chased by the consent of the legislature of the state in which 
the same shall be, for the erection of forts, magazines, arse - 
nals, dockyards, and other needful buildings ; — And 

To make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and all other 
powers vested by this constitution in tne government of the 
United States, or in any department or officer thereof 



LIMITATION OF THE POWERS OF CONGRESS. 

Section 9. The migration or importation of such persons 
as any of the states now existing shall think proper to ad- 
mit, shall not be prohibited by me congress prior to the year 
one thousand eight hundred and eight, but a tax or autv 
may be imposed on such importation, not exceeding ten dol- 
lars for eacn person. 

The privilege of the writ of habeas corpus shall not be 
suspended, unless wh'en in cases of rebellion or invasion the 
public safety may require it. 

No bill of attainder or ex post facto law shall be passed. 

No capitation, or other direct tax shall be laid, unless in 
proportion to the census or enumeration hereinbefore directed 
to be taken. 
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No tax ar duty shall be laid on articles exported from any 
state. 

No preference shall be given by any regulation of com- 
merce or revenue to the ports of one state over those of an- 
other; nor shall vessels bound to, or from, one state, be 
obliged to enter, clear, or pay duties in another. 

No money shall be drawn from the treasury, but in con- 
sequence of appropriations made by law ; and a regular state- 
ment and account of the receipts and expenditures of all 
public money shall be published from time to time. 

No title oi nobility shall be granted by the United States: 
And no person holding any office of profit or trust under 
them, shall, without the consent of the congress, accept of 
any present, emolument, office, or title, of any kind what- 
ever, from any king, prince, or foreign state. 



LIMITATION OF THE POWEKS OF THE INDIVIDUAL STATES. 

Section 10. No state shall enter into any treaty, alliance, 
or confederation ; grant letters of marque and repisal ; coin 
money ; emit bills of credit ; make anything but gold ajad 
silver coin a tender in payment of debts ; pass any bill of at- 
tainder, ex post facto law, or law impairing the obligation of 
contracts, or grant any title of nobility. 

No state shall, without the consent of the congress, lay 
any imposts or duties on imports or exports, except what 
may be absplutely necessary for executing its inspection 
laws : and the net produce of all duties and imposts, laid by 
any state on imports or exports, shall be for tne use of the 
treasury of the United States ; and all such laws shall be 
subject to the revision and control of the congress. 

No state shall, without the consent of congress, lay any 
duty of tonnage, keep troops, or ships of war, in time of 
peace, enter into any agreement or compact with another 
state, or with a foreign power, or engage in war, unless actu- 
ally invaded, or in such imminent danger as will not admit 
of delay. 

AKTICLE II. 



EXECUTIVE POWER. 

Section 1. The executive power shall be vested in a pre- 
sident of the United States of America. He shall hold his 
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office during the tenn of four years, and together with the 
vice-president, chosen for the same term, be elected as fol- 
lows: 



MANNER OF ELECTING. 

Each state shall appoint, in such manner as the legislature 
thereof may direct, a number of electors, equal to the whole 
number of senators and representatives to which the state 
may be entitled in the congress : but no senator or repre- 
sentative, or person holding an office of trust or profit under 
the United States, shall be appointed an elector. 

[The electors shall meet in their respective states, and vote 
by ballot for two persons, of whom one at least shall not be 
an inhabitant with the same state as themselves. And they 
shall make a list of all the persons voted for, and of the 
number of votes for each ; which list they shall sign and 
certify, and transmit sealed to the seat of the government of 
the United States, directed to the president of the senate. 
The president of the senate shall, in the presence of the 
senate and house of representative, open all the certificates, 
and the votes shall then be counted. The person having 
the greatest number of votes shall be the president, if such 
number be a majority of the whole number of electors ap- 
pointed ; and if there be more than one who have such ma- 
jority, and have an equal number of votes, then the house 
of representatives shall immediately choose by ballot one of 
them for president; and if no person have a majority, then 
from the five highest on the list the said house shall in like 
manner choose the president. But in choosing the president, 
the votes shall be taken by states, the representation from 
each state having one vote ; a quorum for this purpose shall 
consist of a member or members, from two-thirds of the 
states, and a majority of all the states shall be necessary to 
a choice. In every case, after the choice of the presidfent, 
the person having the greatest number of votes of the elec- 
tors shall be the vice-president. But if there should remain 
two or more who have equal votes, the senate shall choose 
from them, by ballot, the vice-president.] 



TIME OF CHOOSING ELECTORS. 

The congress may determine the time of choosing the elec- 
tors, and the day on which they shall give their votes ; which 
day shall be the same throughout the United States. 
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WHO ELIGIBLE. 

No person, except a natural bom citizen, or a citizen of 
the United States, at the time of the adoption of this consti- 
tution, shall be eligible to the office of president ; neither 
shall any person be eligible to that office who shall not have 
attained the age of thirty-five years, and been fourteen years 
a resident within the United States. 

WHEN THE president's POWER DEVOLVES ON THE VICE- 
PRESIDENT. 

In case of the removal of the president from office, or of 
his death, resignation, or inability to discharge the powers 
and duties of the said office, the same shall devolve on the 
vice-president, and the congress may by law provide for the 
case of removal, death, resignation, or inability, both of the 
president and vice-president, declaring what officer shall 
then act as president, and such officer shall act accordingly, 
until the disability be removed, or a president shall be 

elected. 

« 

president's COMPENSATION. 

The president shall, at stated times, receive for his services 
a compensation, which shall neither be increased nor dimin- 
ished during the period for which he shall have been elected, 
and he shall not receive within that period any other emolu- 
ment from the United States, or any of them. 

OATH. 

Before he enter on the execution of his office, he shall take 
the following oath or affirmation : — " I do solemnly swear 
(or affirm) that I will faithfully e^^ecute the office of presi- 
dent of the United States, and will, to the best of my ability, 
preserve, protect, and defend the constitution of the United 
States." 

POWER AND DUTIES. 

Section 2. The president shall be commander-in-chief of 
the army and navy of the United States, and of the militia 
of the several states when called into the actual service of 
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the United States ; he may require the opinion, in writing, 
of the principal officer in each of the executive departments, 
upon any subject relating to the duties of their respective 
offices, and he shall have power to grant reprieves and par- 
dons for offences against the United States, except in cases 
of impeachment. 

He shall have power, by and with the advice and consent 
of the senate, to make treaties, provided two-thirds of the 
senators present concur ; and he shall nominate, and by and 
with the advice and consent of the senate, shall appoint am- 
bassadors, other public ministers and consuls, judges of the 
supreme court, and all other officers of the United States, 
whose appointments are not herein otherwise provided for, 
and which shall be established by law: but the congress 
may by law vest the appointment of such inferior officers, as 
they think proper, in the president alone, in the courts of 
law, or in the heads of departments. 

The president shall have power to fill up all vacancies that 
may happen during the recess of the senate, by granting 
commissions which shall expire at the end of their next ses- 
sion. 

Section 3. He shall, from time to time, give to the con- 
gress information of the state of the Union, and recommend 
to their consideration such measures as he shall judge neces- 
sary and expedient; he may, on extraordinary occasions, 
convene both houses, or either of them, and in case of dis- 
agreement between them, with respect to the time of adjourn- 
*ment, he may adjourn them to such time as he shall think 
proper ; he shall receive ambassadors and other public min- 
isters; he shall take care that the laws be faithfully executed, 
and shall commission all the officers of the United States. 

OFFICERS REMOVED. 

Section 4. The president^ vice-president, and all civil 
officers of the United States, shall oe removed from office, 
on impeachment for, and conviction of treason, bribery, or 
other nigh crimes and misdemeanors. 

AETICLE ni. 



OF THE JUDICIARY. 

Section 1. The judicial power of the United States shall 
be vested in one supreme court, and in such inferior courts 
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as the congress may from time to time ordain and establish. 
The judges, both of the supreme and inferior courts, shall 
hold their offices during good behavior, and shall, at stated 
times, receive for their services a compensation which shall 
not be diminished during their continuance in office. 

Section 2. The judicial power shall extend to all cases, in 
law and equity, arising under this constitution, the laws of the 
United States, and treaties made, or which shall be made, 
under their authority; to all cases aflFecting ambassadors, 
other public ministers, and consuls ; to all cases of admiralty 
and maritime jurisdiction; to controversies to which the 
United States shall be a party ; to controversies between 
two or more states ; between a state and citizens of another 
state ; between citizens of different states ; between citizens 
of the same state claiming lands under grants of different 
states, and between a state, or the citizens thereof, and 
foreign states, citizens or subjects. 



jurisdiction of supreme court. 

In all cases aflFecting ambassadors, other public ministers, 
and consuls, and those in which a state shall be a party, the 
supreme court shall have original jurisdiction. In all the 
other cases before mentioned, the supreme court shall have 
appellate jurisdiction, both as to law and fact, with such 
exceptions, and under such regulations as the congress shall 
make. 

OF trials for crimes. 

The trial of all crimes, except in cases of impeachment, 
shall be by jury ; and such trial shall be held in the state 
where the said crimes shall have been committed ; but when 
not committed within any state, the trial shall be at such 
place or places as the congress may by law have directed. 



OF TREASON. 

Section 3. Treason against the United States shall con- 
sist only in levying war against them, or in adhering to their 
enemies, giving them aid and comfort. 

No person shall be convicted of treason, unless on the 
testimony of two witnesses to the same overt act, or on con- 
fession in open court. 

B 
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The congress shall have power to declare the punishment 
of treason, but no attainder of treason shall work corruption 
of blood, or forfeiture, except during the life of the person 
attainted. 



AETICLE IV. 



STATE ACTS. 

Section 1. Full faith and credit shall be given in each 
state to the public acts, records, and judicial proceedings of 
every other state. And the congress may, by general laws, 
prescribe the manner in which such acts, records, and pro- 
ceedings shall be proved, and the effect thereof. 



PRIVILEGES OF CITIZENS. 

Section 2. The citizens of each state shall be entitled to 
all privileges and immunities of citizens in the several states. 

A person charged in any state with treason, felony, or 
other crime, who shall flee from justice, and be found in 
another state, shall, on demand of the executive authority 
of the state from which he fled, be delivered up, to be re- 
moved to the state having jurisdiction of the crime. 



RUNAWAYS TO BE DELIVERED UP. 

No person held to service or labor in one state, under the 
laws thereof, escaping into another, shall, in consequence of 
any law or regulation therein, be discharged from such ser- 
vice or labor, but shall be delivered up on claim of the party 
to whom such service or labor may be due. 



NEW STATES. 

Section 3. New states may be admitted by the congress 
into this Union ; but no new state shall be formed or erected 
within the jurisdiction of any other state ; nor any state be 
formed by the junction of two or more states, or parts of 
states, without the consent of the legislatures of the states 
concerned as well as of the congress. 
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TERRITORIAL AND OTHER PROPERTY. 

The congress shall have power to dispose of, and make 
all needful rules and regulations respecting the territory or 
other property belonging to the United States ; and nothing 
in this constitution shall be so construed as to prejudice any 
claims of the U nited States, or of any particular state. 

Section 4. The United States shall guarantee to every 
state in this Union, a republican form of government, and 
shall protect each of them against invasion ; and on appli- 
cation of the legislature, or of the executive, (when the 
legislature cannot be convened,) against domestic violence. 



AETICLE V. 



amendments* 

9 

I 

The congress, whenever two-thirds of both houses shall 
deem it necessary, shall propose amendments to this consti- 
tution, or, on the application of the legislatures of two-thirds 
of the several states, shall call a convention for proposing 
amendments, which, in either case, shall be valid to all 
intents and purposes, a& part of this constitution, when 
ratified by the legislatures of three-fourths of the several 
states, or by convention in three-fourths thereof, as the one 
or the other mode of ratification may be proposed by the 
confess; provided that no amendment, which may be 
made prior to the year one thousand eight hundred and 
eight, shall in any manner aifect the first and fourth clauses 
in the ninth section of the first article ; and that no state,- 
without its consent, shall be deprived of its equal suffrage 
in the senate. 



ARTICLE VI. 



DEBTS. 

All debts contracted, and engagements entered into, be- 
fore the adoption of this constitution, shall be as valid 
against the United States under this constitution, as under 
the confederation. 
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SUPREME LAW OF THE LAND. 

This constitution, and the laws of the United States which 
shall be made in pursuance thereof, and all treaties made, or 
which shall be made, under the authority of the United 
States, shall be the supreme law of the land ; and the judges 
in every state shall be bound thereby, anything in the con- 
stitution, or laws of any state, to the contrary notv\^ithstanding. 

OATH. — ^NO RELIGIOUS TEST. 

The senators and representatives before mentioned, and 
the members of the several state legislatures, and all execu- 
tive and judicial officers, both of the United States and of 
the several states, shall be bound, by oath or affirmation, to 
support this constitution : but no religious test shall ever be 
required as a qualification to any office or public trust under 
the United States. 



ARTICLE VII. 

The ratification of the conventions of nine states shall be 
sufficient for the establishment of this constitution between 
the states so ratifying the same. 

Done in convention by the unanimous consent of the states 
present^ the seventeenth day of September, in the year of 
our Lord one thousand seven hundred and eighty-seven, 
and of the independence of the United States of America 
the twelfth. In witness whereof we have hereunto sub- 
scribed our names. 

Geo. Washington, 

President and Deputy from Virginia, 



NEW HAMPSHIRE. 

John Langdon, 
Nicholas Gilman. 

MASSACHUSETTS. 

Nathaniel Gorham, 
Eufiis King. 

CONNECTICUT. 

"William Samuel Johnson, 
Roger Sherman. 



DELAWARE. 

George Reed, 
Gunning Bedford, jr., 
John Dickinson, 
Richard Bassett, 
Jacob Broom. 

MARYLAND. 

James M*Henry, 

Daniel of St. Tho. Jenifer, 

Daniel Carroll. 
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NEW YORK, 

Alexander Hamilton. 

NEW JERSEY. 

William Livingston, 
David Brearley, 
William Paterson, 
Jonathan Dayton. 

PENNSYLVANIA. 

Benjamin Franklin, 
Thomas Mifflin, 
Kobert Morris, 
George Clymer, 
Thomas Fitzsimons, 
Jared IngersoU, 
James Wilson, 
Gouverneur Morris. 

Attest: 



VIRGINIA. 

John Blair, 
James Madison, jr. 

NORTH CAROLINA. 

William Blount, 
Eichard Dobbs Spaight^ 
Hugh Williamson. 

SOUTH CAROLINA. 

John Butledge, 
Charles C. Pinckney, 
Charles Pinckney, 
Pierce Butler. 

GEORGIA. 

William Few, 
Abraham Baldwin. 

William Jackson, Secretary. 



AMENDMENTS 



TO THB 

CONSTITUTION OF THB UNITED STATES^ RATIFIED ACOORDINa 
TO THB PROVISIONS OF THB FIFTH ARTICLE OF THE FORE- 
GOING CONSTITUTION. 



FREE EXERCISE OF RELIGION, &C. 

Article the first. Congress shall make no law respect- 
ing an establishment of religion, or prohibiting the free ex- 
ercise thereof; or abridging the freeaom of speech, or of the 
press ; or the right of the people peaceably to assemble, and 
to petition the government for a redress of grievances. 

RIGHT (TO BEAR ARMS. 

Article the second. A well regulated militia being ne- 
cessary to the security of a free state, the right of the people 
to keep and bear arms shall not be infringed. 

NO soldier to be billeted, &;c. 

Article the third. No soldier shall, in time o£ peace, 
be quartered in any house, without the consent of the owner; 
nor in time of war, but in a manner to be prescribed by law. 

UNREASONABLE SEARCHES PROHIBITED. 

Article the fourth. The right of the people to be se- 
cure in their persons, houses, papers, and effects, against un- 
reasonable searches and seizures, shall not be violated, and 
no warrants shall issue, but upon probable cause, supported 
by oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized. 
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CRIMINAL PBOCEEDINGS. 

Article the fifth. No person shall be held to answer 
for a capital, or otherwise infamous crime, unless on a pre- 
sentment or indictment of a grand jury, except in cases 
arising in the land or naval forces, or in the militia, when in 
actual service in time of war or public danger ; nor shall any 
person be subject for the same offence to be twice put in 
jeopardy of life or limb ; nor shall be compelled in any 
criminal case to be a witness against himself, nor be deprived 
of life, liberty, or property, without due process of law ; nor 
shall private property be taken for public use, without just 
compensation. 

MODE OF TRIAL. 

Article the sixth. In all criminal prosecutions, the ac- 
cused shall enjoy the right to a speedy and public trial, by 
an impartial jury of the state and district wherein the crime 
shall nave been committed, which district shall have been 
previously ascertained by law, and to be informed of the na- 
ture and cause of the accusation ; to be confronted with the 
witness against him ; to have compulsory process for obtain- 
ing witnesses in his favor, and to have the assistance of coun- 
sel for his defence. 

RIGHT OF trial BY JURY. 

Article the seventh. In suits at common law, where 
the value in controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved, and no fact, tried 
by a jury, shall be otherwise re-examined in any court of 
the United States, than according to the rules of the common 
law. 

BAIL, FINES. 

Article the EIGHTH. Excessive bail shall not be required, 
nor excessive fines imposed, nor cruel and unusual punish- 
ments inflicted. 



RIGHTS NOT ENUMERATED. 

Article the ninth. The enumeration in the constitution 
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of certain rights, shall not be construed to deny or disparage 
others retained by the people. 

POWERS RESERVED. 

Article the tenth. The powers not delegated to the 
United States, by the constitution, nor prohibited by it to 
the states, are reserved to the states respectively, or to the 
people. 

[The following amendment was proposed at the second 
session of the third congress. It is printed in the laws of the 
United States, 1st vol., p. 73, as Article XI. 

limitation of judicial power. 

Article the eleventh. The judicial power of the 
United States shall not be construed to extend to any suit 
in law or equity, commenced or prosecuted against one of 
the United States by citizens of another state, or by citizens 
or subjects of any foreign state. 

[The three following sections were proposed as amend- 
ments at the first session of the eighth congress. They are 
printed in the laws of the United States as Article XII.] 

ELECTION OP PRESIDENT. 

Article the twelfth. The electors shall meet in their 
respective states, and vote by ballot for president and vice- 
president, one of whom, at least, shall not be an inhabitant 
of the same state with themselves ; they shall name in their 
ballots the person voted for as president, and in distinct bal- 
lots the person voted for as vice-president, and they shall 
make distinct lists of all persons voted for as president, and 
of all persons voted for as vice-president, and of the number 
of votes for each, — which lists they shall sign and certify, and 
transmit sealed to the seat of the government of the United 
States, directed to the president of the senate ; the president 
of the senate shall, in the presence of the senate and house 
of representatives, open all the certificates, and the votes 
shall then be counted ; the person having the greatest num- 
ber of votes for president, shall be the president, if such 
a number be a majority of the whole number of electors 
appointed; and if no person have such a majority, then 
from the persons having the highest numbers, not ex- 
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ceeding three on the list of those voted for as president, 
the house of representatives shall choose immediately, by 
ballot, the president. But in choosing the president, the 
votes shall be taken by states, the representation from each 
state having one vote ; a quorum for this purpose shall con- 
sist of a member or members from two-thirds of the states, 
and a majority of all the states shall be necessary to a choice. 
And if the house of representatives shall not choose a presi- 
dent whenever the rignt of choice shall devolve upon them, 
before the fourth day of March next following, then the vice- 
president shall act as president, as in the case of the death 
or other constitutional disability of the president. The per- 
son having the greatest number of votes as vice-president, 
shall be the vice-president, if such number be a majority of 
the whole number of electors appointed, and if no person 
have a majority, then from the two highest numbers on the 
list, the senate shall choose the vice-president ; a quorum for 
the purpose shall consist of two-thirds of the whole number 
of senators, and a majority of the whole number shall be 
necessary to a choice. But no person constitutionally in- 
eligible to the office of president shall be eligible to that of 
vice-president of the United States. 

Note. — Another amendment was proposed as Article xiii., 
at the second session of the eleventh congress, but not hav- 
ing been ratified by a sufficient number of states, has not yet 
become valid as a part of the constitution of the United 
States. It is erroneously given as a part of the constitution, 
in page 74, vol. i., laws of the United States. 



TREATY OF PEACE, FRIENDSHIP, LIMITS, AN© 

SETTLEMENT, 

BETWEEN THE UNITED STATES OF AMBEICA 
AND THE MEXICAN RBPUBUG. 



DjLTED AT GnADALUPB HiDALGO, 2d Febru&ij, 1848. 

EZCBANOBD AT QCBBETABO, 30th Maj, 1848. 

Ratified bt the President IT. S., 16th March, 1848. 
Fbocladced bt the Pbbsidekt tr. S., 4th July, 1848. 



BY THE PEESIDENT OF THE UNITED STATES OF 

AMEEICA- 

A PROCLAMATION. 

Whekbas a trea^ of peace, friendship, limits, and settle- 
ment, between the Unitea States of America and the Mexi- 
can Republic, was concluded and signed at the city of 
Guadalupe Hidalgo, on the the second day of February, one 
thousand eight hundred and forty-eight, which treaty, as 
amended by the senate of the United States, and being in 
the English and Spanish languages, is word for word as fol- 
lows: 

In the name of Almighty God : 

The United States of America and the United Mexican 
States, animated by a sincere desire to put an end to the 
calamities of the war which unhappily exists between the 
two republics, and to establish upon a solid basis relations of 
peace and friendship, which shall confer reciprocal benefits 
upon the citizens of both, and assure the concord, harmony, 
and mutual confidence wherein the two people should live, 
as good neighbors, have for that purpose appointed their re- 
spective plenipotentiaries — ^that is to say, the president of the 
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United States has appointed Nicholas P. Trist, a citizen of 
the United States; and the president of the Mexican Bepub- 
lic has appointed Don LuLs Gonzaga Ouevas, Don Bernardo 
Couto, and Don Miguel Atristain, citizens of the said repub- 
lic, who, after a reciprocal communication of their respective 
full powers, have, under the protection of Almighty Grod, 
the author of peace, arranged, agreed upon, and signed the 
following 

Treaty of Peace, Friendship, Limits, and Settlement, bettveen 
the United States of America and the Meodcan Bepvhlic. 

ARTICLE I. 

There shall be firm and universal peace between the Uni- 
ted States of America and the Mexican Eepiiblic, and be- 
tween their respective countries, territories, cities, towns, and 
people, without exception of places or persons. 

ARTICLE IL 

Immediately upon the signature of this treaty, a conven- 
tion shall be entered into between a commissioner or com- 
missioners appointed by the general-in-chief of the forces of 
the United &ates, and such as may be appointed by the 
Mexican government, to the end that a provisional suspen- 
sion of hostilities shall take place, and that, in the places oc- 
cupied by the said forces, constitutional order may be re-es- 
tablished, as regards the political, administrative, and judicial 
branches, so far as this shall be permitted by the circum- 
stances of military occupation. 

ARTICLE III. 

Immediately upon the ratification of the present treaty by 
the government of the United States, orders shall be trans- 
mitted to the commanders of their land and naval forces, re- 
quiring the latter (provided this treaty shall then have been 
ratified by the government of the Mexican Republic, and 
the ratifications exchanged) immediately to aesist from 
blockading any Mexican ports; and requiring the former 
(under the same condition) to commence, at the earliest mo- 
ment practicable, withdrawing all troops of the United 
States then in the interior of the Mexican Republic, to points 
that shall be selected by common agreement, at a distance 
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from the seaports, not exceeding thirty leagues ; and such 
evacuation of the interior of the repubhc shall be completed 
with the least possible delay; tne Mexican government 
hereby binding itself to afford everv facility in its power for 
rendering the same convenient to the troops, on their march 
and in their new positions, and for promoting a good under- 
standing between them and the inhabitants. In like man- 
ner, orders shall be despatched to the persons in charge of 
the custom-houses at all ports occupied by the forces of the 
United States, requiring them (under the same condition) 
immediately to deliver possession of the same to the persons 
authorized by the Mexican government to receive it, together 
with all bonds and evidences of debt for duties on importa- 
tions and on exportations, not vet fallen due. Moreover, a 
faithful and exact account shall be made out, showing the 
entire amount of all duties on imports and on exports, col- 
lected at such custom-houses, or elsewhere in Mexico, by au- 
thority of the United States, from and after the day of the 
ratification of this treaty by the government of the Mexican 
Bepublic ; and also an account of the cost of collection ; and 
such entire amount, deducting only the cost of collection, 
shall be delivered to the Mexican government, at the city of 
Mexico^ within three months after the exchange of ratifica- 
tions. 

The evacuation of the capital of the Mexican Republic by 
the troops of the United States, in virtue of the above stipu- 
lation, snail be completed in one month after the orders 
there stipulated for shall have been received by the com- 
mander of said troops, or sooner if possible. 

ARTICLE IV. 

Immediately after the exchange of ratifications of the 
present Treaty, all castles, forts, territories, places, and pos- 
sessions, which have been taken or occupied bj the forces 
of the United States during the present war, withm the limits 
of the Mexican Republic, as about to be established by the 
following article, shall be definitely restored to the said Re- 
public, together with all the artillery, arms, apparatus of 
war, munitions, and other public property, which were in 
the said castles and forts when captured, and which shall 
remain there at the time when this treaty shall be duly ra- 
tified by the government of the Mexican Republic. To 
this endf, immediately upon the signature of this treaty, 
orders shall be dispatched to the American officers com- 
manding such castles and forts, securing against the removal 
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or destruction of any such artillery, arms, apparatus of war, 
munitions, or other public property. The city of Mexico, 
within the inner line of entrenchments surrounding the said 
city, is comprehended in the above stipulations, as regards 
the restoration of artillery, apparatus of war, &c. 

The final evacuation of the territory of the Mexican Re- 
public, by the forces of the United States, shall be completed 
in three months from the said exchange of ratifications, or 
sooner if possible : the Mexican government hereby engag- 
ing, as in the foregoing article, to use all means in its power 
for facilitating such evacuation^ and renderinff it convenient 
to the troops, and for promoting a good understanding be- 
tween them and the inhabitants. 

If, however, the ratification of this treaty by both parties 
should not take place in time to allow the embarcation of 
the troops of the United States to be completed before the 
commencement of the sickly season, at the Mexican ports on 
the Gulf of Mexico, in such case a friendly arrangement 
shall be entered into between the general-in-chief of the said 
troops and the Mexican government, whereby healthy and 
otherwise suitable places, at a distance from the ports not 
exceeding thirty leagues, shall be designated for the resi- 
dence of such troops as may not yet have embarked, until 
the return of the healthy season. And the space of time 
here referred to as comprehending the sickly season, shall 
be understood to extend from the first day of May to the 
first day of November. 

All prisoners of war taken on either side, on land or on 
sea, shall be restored as soon as practicable after the exchange 
of ratifications of this treaty. It is also agreed that if any 
Mexicans should now be held as captives by any savage 
tribe within the limits of the United States, as about to be 
established by the following article, the government of the 
said United States will exact the release of such captives, 
and cause them to be restored to their country. 

ARTICLE V. 

The boundary line between the two republics shall com- 
mence in the Gulf of Mexico, three leagues from land, oppo* 
site the mouth of the Rio Grande, otherwise called Rio 
Bravo del Norte, or opposite the mouth of its deepest branch, 
if it should have more than one branch emptymg directly 
into the sea ; from thence up the middle of that river, fol- 
lowing the deepest channel, where it has more than one, to 
the point where it strikes the southern boimdary of New 
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Mexico; thence, westwardly, along the whole southern 
boundary of New Mexico (which runs north of the town 
called Paso) to its western termination ; thence, northward, 
along the western line of New Mexico, until it intersects the 
first branch of the river Gila (or if it should not intersect 
any branch of that river, then to the point on the said line 
nearest to such branch, and thence in a direct line to the 
same); thence down the middle of the said branch and of 
the said river, until it empties into the Rio Colorado;: thence 
across the Rio Colorado, following the division line between 
Upper and Lower California, to the Pacific Ocean. 

The southern and western limits of New Mexico, men- 
tioned in this article, are those laid down in the map entitled 
" Map of the United Mexican States, as organized and de- 
fined by various Acts of the Congress of said republic, and 
constructed according to the best authorities. Revised 
edition. Published at New York, in 1847, by J. Disturnell." 
Of which map a copy is added to this treaty, bearing the 
signatures and seals of the undersigned plenipotentiaries. 
And, in order to preclude all difficulty in tracing upon the 
ground the limit separating Upper from Lower California, it 
is agreed that the said limit snail consist of a straight line 
drawn from the middle of the Rio Gila, where it unites with 
the Colorado, to a point on the coast of the Pacific Ocean, 
distant one marine league due south of the southernmost 
point of the port of San Diego, according to the plan of said 
port made in the year 1782, by Don Juan Pantoja, second 
sailing master of the Spanish fleet, and published at Madrid 
in the year 1802, in the Atlas to the voyage of the shooners 
SutU and Afeocicama, of which plan a copy is hereunto added, 
signed and sealed by the respective plenipotentiaries. 

In order to designate the boundary line with due precision, 
upon authoritative maps, and to establish upon the ground 
landmarks which shall show the limits of both republics, as 
described in the present article, the two governments shall 
each appoint a commissioner and a surveyor, who, before 
the expiration of one year from the date of the exchange of 
ratifications of this treaty, shall meet at the port of San 
Diego, and proceed to run and mark the said boundary in its 
whole course to the mouth of the Rio Bravo del Norte. They 
shall keep journals and make out plans of their operations ; 
and the result agreed upon by them shall be deemed a part of 
this treaty, and shall have the same force as if it were inserted 
therein. The two governments will amicably agree regard- 
ing what may be necessary to these persons, and also as to- 
their respective escorts, should such be necessary. 
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The boundary line established by this article shall be re- 
ligiously respected by each of the two republics, and no 
change shall ever be made therein, except by the express 
and free consent of both nations, lawfully given by the 
general government of each, in conformity with its own 
constitution. 

ARTICLE VI. 

The vessels and citizens of the United States shall, in all 
time, have a free and uninterrupted passage by the Gulf of 
California, and by the river Colorado below its confluence 
with the Gila, to and from their possessions situated north 
of the boundary line defined in the preceeding article ; it 
being understood that this passage is to be by navigating 
the Gulf of California and the river Colorado, and not by 
land, without the express consent of the Mexican govern- 
ment. 

If, by the examinations which may be made, it should be 
ascertained to be practicable and advantageous to construct 
a road, canal, or railway, which should in whole or part run 
upon the river Gila, or upon its right or its left bank, within 
the space of one marine league from either margin of the 
river, the governments of both republics will form an agree- 
ment regarding its construction, in order that it may serve 
equally for the use and advantage of both countries. 

ARTICLE VII. 

The river GUa, and the part of the Rio Bravo del Norte 
lying below the southern boundary of New Mexico, being, 
agreeably to the fifth article, divided in the middle between 
the two republics, the navigation of the Gila and of the 
Bravo below said boundary shall be free and common to the 
vessels and citizens of both countries ; and neither shall, 
without the consent of the other, construct any work that 
may impede or interrupt, in whole or in part, the exercise 
of this right ; not even for the purpose of favoring new 
methods of navigation. Nor shall any tax or contribution, 
under any denomination or title, be levied upon vessels or 
persons navigating the same, or upon merchandise or effects 
transported thereon, except in the case of landing upon one 
of their shores. If, for the purpose of making the said rivers 
navigable, or for maintaining them in such state, it should be 
necessary or advantageous to establish any tax or contribution, 
this shall not be done without the consent of both governments. 
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The stipulations contained in the present article shall not 
impair the territorial rights of eitner republic within its 
established limits. 

ABTICLE VIII. 

Mexicans now established in territories previously be- 
longing to Mexico, and which remain for the future within 
the limits of the united States, as defined by the present 
treaty, shall be jfree to continue where they now reside, or to 
remove at any time to the Mexican republic, retaining the 
property which they possess in the said territories, or dis- 
posmg thereof, and removing the proceeds wherever they 
please, without their being subjected, on this account, to any 
contribution, tax, or charge whatever. 

Those who shall prefer to remain in the said territories, 
may either retain the title and rights of Mexican, citizens, 
or acquire those of citizens of the United States. But they 
shall be under the obligation to make their election within 
one year from the date of the exchange of ratifications of 
this treaty ; and those who shall remain in the said territo- 
ries after the expiration of that year, without having declared 
their intention to retain the character of Mexicans, shall be 
considered to have elected to become citizens of the United 
States. 

In the said territories, property of every kind, now be- 
longing to Mexicans not established there, shall be inviola- 
bly respected. The present owners, the heirs of these, and 
all Mexicans who may hereafter acquire said property by 
contract, shall enjoy, with respect to it, guarantees equally 
ample as if the same belonged to citizens of the United 
States. 

ARTICLE IZ. 

The Mexicans who, in the territories aforesaid, shall not 
preserve the character of citizens of the Mexican republic, 
comformably with what is stipulated in the preceding article, 
shall be incorporated into the Union of the United States, 
and be admitted at the proper time (to be judged of by the 
congress of the United States) to the enjoyment of all the 
rights of citizens of the United States, according to the prin- 
ciples of the constitution ; and in the meantime shall be 
maintained and protected in the free enjoyment of Aheir 
liberty and property, and secured in the free exercise of their 
religion without restriction. 
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ARTICLE X. 

[Stricken out.] 

ARTICLE XI. 

Considering that a great part of .the territories which, by 
the present treaty, are to be comprehended for the future 
within the limits of the United States, is now occupied by 
savage tribes, who will hereafter be under the exclusiye 
control of the government of the United States, and whose 
incursions within the territory of Mexico would be prejucial 
in the extreme, it is solemnly agreed that all such incursions 
shall be forcibly restrained by the government of the United 
States whensoever this may be necessary ; and that when 
they cannot be prevented, they shall be punished by the 
said government, and satisfaction for the same shall be ex- 
acted — all in the same way, and with equal dilligence and 
energy, as if the same incursions were meditated or com- 
mitted within its own territory against its own citizens. 

It shall not be lawful, under any pretext whatever, for 
any inhabitant of the United States to purchase or acquire 
any Mexican, or any foreigner residing in Mexico, who may 
have been capturea by Indians inhabiting the territory of 
either of the two republics, nor to purchase or acquire horses, 
mules, cattle, or property of any kind, stolen within Mexi- 
can territory by such Indians. 

And in the event of any person or persons, captured 
within Mexican territory by Indians, being carried into the 
territory of the United States, the government of the latter 
engages and binds itself, in the most solemn manner, so soon 
as it shall know of such captives being within its territory, 
and shall be able so to do, through the faithful exercise of 
its influence and power, to rescue them, and return them to 
their country, or deliver them to the agent or representative 
of the Mexican government. The Mexican authorities will, 
as far as practicable, give to the government of the United 
States notice of such captures ; and its agent shall pay the 
expenses incurred in the maintenance and transmission of 
the rescued captives ; who, in the meantime, shall be treated 
with the utmost hospitality by the American authorities at 
the place where they may be. But if the government of the 
United States, before receiving such notice from Mexico, 
should obtain intelligence, through any other channel, of the 
existence of Mexican captives within its territory, it will 
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proceed fortliwith to eflfect their release and delivery to the 
Mexican agent as above stipulated. 
For the purpose of giving to these stipulations the fullest 

Sossible emcacv, thereby affording the security of redress 
einanded by tneir true spirit and intent, the government of 
the United States will now and hereafter pass, without un- 
necessary delay, and always vigilently enforce, such laws as 
the nature of the subject may require. And finally, the sacred- 
ness of this obligation shall never be lost sight of by the 
said government when providing for the removal of the In- 
dians from any portion of the said territories, or for its being 
settled by citizens of the United States ; but on the contrary, 
special care shall then be taken not to place its Indian occu- 
pants under the necessity of seeking new homes, by com- 
mitting those invasions which the United States have 
solemnly obliged themselves to restrain. 



ARTICLE XII. 

In consideration of the extension acquired by the boun- 
daries of the United States, as defined in the fifth article of 
the present treaty, the government of the United States 
engages to pay to that of the Mexican republic the sum of 
fifteen millions of dollars. 

Immediately after this treaty shall have been duly ratified 
by the government of the Mexican republic, the sum of 
three millions of dollars shall be paid to the said govern- 
ment by that of the United States, at the city of Mexico,, in 
the gold or silver coin of Mexico. The remaining twelve 
millions of dollars shall be paid at the same place, and in 
the same coin, in annual instalments of three millions of 
dollars each, together with interest on the same at the rate 
of six per centum per annum. This interest shall begin to 
run upon the whole sum of twelve millions from the oay of 
the ratification of the present treaty by the Mexican govern- 
ment, and the first of the instalments shall be paid at the 
expiration of one year from the same day. Together with 
each annual instalment, as it falls due, the whole interest 
accruing on such instalment from the beginning shall also 
be paid. 

ARTICLE xni. 

The United States engage, moreover, to assume and pay 
to the claimants all the amounts- now doe them, and those 
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hereafter to become due, by reason of the daima ali'eady 
liquidated, and decided against the Mexican republic, under 
the conventions between the two republics severally con- 
cluded on the ele^^ienth day of April, eighteen hundred and 
thirty-nine, and on the thirtieth day of January, eighteen 
hunared and forty -three : so that the Mexican republic shall 
be absolutely exempt for the future from all expense what- 
ever on account of tne said claims. 



ARTICLE XIV. 

The United States do furthermore discharge the Mexican 
republic from all claims of citizens of the Unitea States, not 
heretofore decided against the Mexican government, which 
.may have arisen previously to the date of the signature of 
this treaty ; which discharge shall be final and perpetual, 
whether the said claims be rejected or be allowed by the 
board of commissioners provided for in the following article, 
and whatever shall be the total amount of those allowed. 



ARTICLE XV. 

The United States, exonerating Mexico from all demands 
on account of the claims of their citizens mentioned in the 
preceding article, and considering them entirely and forever 
cancelled, whatever their amount may be, undertake to 
make satisfaction for the same, to an amount not exceeding 
three and one quarter millions of dollars. To ascertain the 
validitv and amount of those claims, a board of commis- 
sioners shall be established by the government of the United 
States, whose awards shall be final and conclusive : provided 
that in deciding upon the validity of each claim, the board 
shall be guided and governed by the principles and rules of 
decision prescribed by the first and filth articles of the un- 
ratified convention, concluded at the city of Mexico on the 
twentieth day of November, one thousand eight hundred 
and forty -three ; and in no case shall an award be made in 
favor 01 any claim not embraced by these principles and 
rules. 

If, in the opinion of the said board of commissioners, 
or of the claimants, any books, records, or documents in the 
possession or power of the government of the Mexican 
republic, shall oe deemed necessary to the just decision of 
any claim, the commissioners, or the claimants through 
them, shall, within such period as congress may designate, 
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make an application in writing for the same, addressed to 
the Mexican minister for foreign affairs, to be transmitted 
by the secretary of state of the United States ; and the 
Mexican government engages, at the earliest possible mo- 
ment after the receipt of such demand, to cause any of the 
books, records, or documents, so specified, which shall be in 
their possession or power, (or authenticated copies or ex- 
tracts of the same,) to be transmitted to the said secretary 
of state, who shall immediately deliver them over to the 
said board of commissioners : Provided^ That no such appli- 
cation shall be made by^ or at the instance of any claimant, 
until the facts Which it is expected to prove by such books, 
records, or documents, shall nave been stated under oath or 
affirmation. 



ARTICLE XVI. 

Each of the contracting parties reserves to itself the entire 
right to fortify whatever point within its territory it may 
judge proper so to fortify, for its security. 

ARTICLE XVIL 

The treaty of amity, coinraerce, and navigation concluded 
at the city of Mexico, on the fifth day of April, A. D., 1831, 
between the United States of America and the United 
Mexican States, except the additional article, and except so 
&r as the stipulations of the said treaty may be incompatible 
with any stipulation contained in the present treaty, is here- 
by revived for the period of eight years from the day of the 
exchange of ratifications of this treaty, with the same force 
and virtue as if incorporated therein ; it beiog understood 
that each of the contracting parties reserves to itself the right 
at any time after the said period of eight years shall have 
expired, to terminate the same by giving one year's notice 
of such intention to the other party. 

ARTICLE XVIIL 

All supplies whatever for troops of the United States in 
Mexico, arriving at ports in the occupation of such troops 
previous to the final evacuation thereof, although subse- 
quently to the restoration of the custom-houses at such 
ports, shall be entirely exempt from duties and charges of 
any kind ; the government of the United States hereby en- 
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gaging and pledging its faith to establish, and vigilantly to 
enforce all possible guards for securing the revenue of 
Mexico, by preventing the importation, under cover of this 
stipulation, of any articles other than such, bpth in kind and 
in quantity, as shall really be wanted for the use and con* 
sumption of the forces of the United States during the time 
they may remain in Mexico. To this end, it shall be the 
duty of all officers and agents of the United States to de- 
nounce to the Mexican authorities at the respective ports 
any attempts at a fraudulent abuse of this stipulation which 
they may know of, or may have reason to suspect, and to 
give to such authorities all the aid in their power with 
regard thereto; and every such attempt, when duly proved 
and established by sentence of a competent tribunal, shall 
be punished by the confiscation of the property so attempted 
to be fraudulentlv introduced- 



ARTICLE XIX. 

With respect to all merchandize, eflfects, and property 
whatsoever, imported into ports of Mexico whilst in the 
occupation of the forces of the United States, whether by 
citizens of either republic, or bv citizens or subjects of any 
neutral nation, the following rules shall be observed : 

1. All such merchandize, effects, and property, if imported 
previously to the restoration of the custom-nouses to the 
Mexican authorities, as stipulated for in the third article of 
this treaty, ^hall be exempt from confiscation, although the 
importation of the same be prohibited by the Mexican tariff. 

2. The same perfect exemption shdl be enjoyed by all 
such merchandize, 'effects, and property, imported subse- 
quently to the restoration of the custom-houses, and pre- 
viously to the sixty days fixed in the following article for 
the coming into K)rce of the Mexican tariff at such ports 
respectively; the said merchandize, effects, and property 
being, however, at the time of their importation, subject to 
the payment of duties, as provided for in the said following 
article. 

8. All merchandize, effects, and property, described in 
the two rules foregoing, shall, during tneir continuance at 
the place of importation, and upon their leaving such place 
for the interior, be exempt from all duty, tax, or impost of 
every kind, under whatsoever title or denomination. Nor 
shall they be there subjected to any charge whatsoever upon 
the sale thereof. 
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4. All merchandize, effects, and property, described in 
the first and second rules, which shall have been I'emoved 
to any place in the interior, whilst such place was in the 
occupation of the forces of the United States, shall, during 
their continiiance therein, be exempt from all tax upon the 
sale or consumption thereof, and from every kind of impost 
or contribution, under whatsoever title or denomination. 

6. But if any merchandize, effects, or property, described 
in the first and second rules, shall be removed to any place 
not occupied at the time by the forces of the United States, 
thejr shall, upon their introduction into such place, or upon 
their sale or consumption there, be subject to the same duties 
which, under the Mexican laws, they would be required to 
pay in such cases if they had been imported in time of peace, 
through the maritime custom-houses, and had there paid the 
duties conformably with the Mexican tariff. 

6. The owners of all merchandize, effects, or property, 
described in the first and second rules, and existing in any 
port of Mexico, shall have the right to re-ship the same, 
exempt from all tax, impost, or contribution whatever. 

With respect to the metals, or other property, exported 
from any Mexican port whilst in the occupation of the forces 
of the United States, and previously to the restoration of the 
custom>house at such port, no person shall be required by 
the Mexican authoriti^ whether general or state, to pay 
any tax, duty, or contribution upon any such exportation, 
or in any manner to account loi the same to the said 
authorities. 

ABTICLE XX 

Through consideration for the interests of commerce 
generally, it is agreed, that if less than sixty days should 
elapse between the date of the signature of this treaty and 
the restoration of the custom-houses, conformably witn the 
stipulation in the third article, in such case all merchandize, 
efi^ts, and property whatsoever, arriving at the Mexican 
ports after tne restoration of the said custom-ho«ises, and 
previously to the expiration of sixty days after the day of 
the signature of this treaty, shall be admitted to entry ; and 
no other duties shall be levied thereon than the duties estab* 
lished by the tariff found in force at such custom-houses, 
at the time of the restoration of the same. And to all such 
merchandize, effects, and property, the rules established by 
the preceding article shall apply. 
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ABTICLE XXI. 



If unhappily any disagreement shoald hereafter arise be- 
tween the governments of the two republics, whether with 
respect to me interpretation of any stipulation in this treaty, 
or with respect to any other particular concerning the politi- 
cal or commercial relations of the two nations, the said 
governments, in the name of those nations, do promise to 
each other that they will endeavor, in the most sincere and 
earnest manner, to settle the differences so arising, and to 
preserve the state of peace and friendship in which the two 
countries are now placing themselves ; using, for this end, 
mutual representations and pacific negotiations. And. if, by 
these means, they should not be enabled to come to an 
agreement, a resort shall not, on this account, be had to 
reprisals, aggression, or hostility of any kind, by the one 
republic against the other, until the government of that 
which deems itself aggrieved shall have maturely considered, 
in the spirit of peace and good neighborship, whether it 
would not be better that such differences should be settled 
by the arbitration of commissioners appointed on each side, 
or by that of a friendly nation. And should such course be 
proposed by either party, it shall be ax^ceded to by the other, 
unless deemed by it altogether incompatible with the nature 
of the difference, or the circumstances of the case. 

ABTICLE XXIL 

If (which is not to be expected, and which God forbid I) 
war should unhappily break out between the two republics, 
they do now, witn a view to such calamity, solemnly pledge 
themselves to each other and to the world, to observe the 
following rules : absolutely, where the nature of the subject 
permits, and as closely as possible in all cases where such 
absolute observance shall be impossible. 

1. The merchants of either republic then residing in the 
other shall be allowed to remain twelve months, (for those 
dwelling in the interior,) and six months (for those dwelling 
at the seaports,) to collect their debts and settle their affairs ; 
during which periods, they shall enjoy the same protection, 
and be on the same footing, in all respects, as the citizens or 
subjects of the most friendly nations.; and, at the expiration 
thereof, or at any time before, they shall have full liberty to 
depart, carrying off all their effects without molestation or 
hindrance : conforming therein to the same laws which the 
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citizens or subjects of the most friendly nations are required 
to conform to. Upon the entrance of the armies of either 
nation into the territories of the other, women and children, 
ecclesiastics, scholars of every faculty, cultivators of the 
earth, merchants, artisans, manufacturers, and fishermen, un- 
armed and inhabiting unfortified towns, villages, or places, 
and in general all persons whose occupations are for the com- 
mon subsistence and benefit of mankind, shall be allowed to 
continue their respective employments unmolested in their 
persons. Nor shall their houses or goods be burnt or other- 
wise destroyed, nor their cattle taken, nor their fields wasted, 
by the armed force into whose power, by the events of war, 
they may happen to fall ; but if the necessity arise to take 
anything from them for the use of such armed force, the same 
shall be paid for at an equitable price. All churches, hospi- 
tals, schools, colleges, libraries, and other establishments, for 
charitable and beneficent purposes, shall be respected, and all 
persons connected with the same protected in the discharge 
of their duties and the pursuit of their vocations. 

2. In order that the mte of prisoners of war may be alle- 
viated, all such practices as those of sending them into dis- 
tant, inclement, or unwholesome districts, or crowding them 
into close and noxious places, shall be studiously avoided. 
They shall not be confined in dungeons, prison-ships, or pri- 
sons ; nor be put in irons, or bound, or otherwise restrained 
in the use of their limbs. The officers shall enjoy liberty on 
their paroles, within convenient districts, and have comfort- 
able quarters ; and the common soldiers shall be disposed in 
cantonments, open and extensive enough for air and exercise, 
and lodged in barracks as roomy and good as are provided 
by the party in whose power they are, for its own troops. 
But if any officer shall break his parole by leaving the dis- 
trict so assigned him, or any other prisoner shall escape from 
the limits of his cantonment, after they shall have been desig- 
nated to him, such individual, officer, or other prisoner, shall 
forfeit so much of the benefit of this article as provides for 
his liberty on parole or in cantonment. And if any officer 
so breaking his parole, or any common soldier so escaping 
from the limits assigned him, shall afterwards be found in 
arms, previously to his being regularly exchanged, the person 
so offending shall be dealt with according to the established 
laws of war. The officers shall be daily furnished by the 
party in whose power they are, with as many rations, and of 
the same articles, as are allowed, either in kind or by commu- 
tation, to officers of equal rank in its own army ; and all others 
shall be daily furnished with such ration as is allowed to a 
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common soldier in its own service : the value of all which 
supplies shall, at the close of the war, or at periods to be 
agreed upon between the respective commanders, be paid by 
the other party, on a mutual adjustment of accounta for the 
subsistence of prisoners ; and such accounts shall not be min- 
gled with or set off against any others, nor the balance due 
on them be withheld,, as a compensation or reprisal for any 
cause whatever, real or pretended. Each party shall dq 
allowed to keep a commissary of prisoners, appointed by itsell^ 
with every cantonment of prisoners, in possession of the 
other ; which commissary shall see the prisoners as often as 
he pleases ; shall be allowed to receive, exempt from all du- 
ties or taxes, and to distribute, whatever comforts may be 
sent to them by their friends ; and shall be free to transmit 
his reports in open letters to the party by whom he is em- 
ployed. 

And it is declared that neither the pretence that war dis- 
solves all treaties, nor any other whatever, shall be consid- 
ered as annulling or suspending the solemn covenant con- 
tained in this article. On the contrary, the state of war is 
precisely that for which it is provided ; and during which its 
stipulations are to be as sacredly observed as the most ac- 
knowledged obligations under the law of nature or nations. 



ARllCLE XXIIL 

This treaty shall be ratified by the president of the United 
States of America, by and with the advice and consent of 
the senate thereof; and by the president of the Mexican re- 
public, with the previous approbation of its general con- 
gress ; and the ratifications shall be exchanged in the city of 
Washington, or at the seat of government of Mexico, in four 
months from the date of the signature hereof or sooner if 
practicable. 

In faith whereof, we, the respective plenipotentiaries, have 
signed this treaty of peace, friendship, limits, and settlement ; 
and have hereunto affixed our seals respectively. Done in 
quintuplicate, at the city of Guadalupe Hidalgo, on the se- 
cond day of February, in the year of our Lord one thousand 
eight hundred and forty-eight 



N. P. Tbist, 
Luis G. Cuevas, 
Bernakdo Couto, 
MiGL. Atkistain, 



L.S. 
L.S. 
L.S. 
L.S. 
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And whereas the said treaty, as amended, has been duly 
ratified on both parts, and the respective ratifications of the 
same were exchanged at Queretaro on the thirtieth day of 
May last, by Ambrose H. Sevier and Kathan Clifford, com- 
missioners on the part of the government of the United 
States, and by Senor Don Louis de la Eosa, minister of re- 
lations of the Mexican Bepublic, on the part of that govern- 
ment : 

Now, therefore, be it known, that I, Jakes K. Polk, 
president of the United States of America, have caused the 
said treaty to be made public, to the end that the same and 
every clause and article thereof may be observed and fulfilled 
with good faith by the United States and the citizens thereof. 

In witness whereof, I have hereunto set my hand and 
caused the seal of the United States to be affixed. 

Done at the city of Washington, this fourth day of 
I '*-' — ^ J^ly, one thousand eight hundred and fortv-eight, 
I ^'^ i and of the Independence of the United States 

"'"^ the seventy-third. 

James K. Polk. 

By the President: 
James Buchanan, Secretary of State. 
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ARTICLES 



BEFERBED TO IN THE FIFTEENTH ABTIOLE OF THE FRECEDINQ TBEATT. 



First and Fifth Articles* of the Unratified Qmvention between the 
United States and the Meocican Republic of the 20ih Nov,^ 1848. 

ARTICLE L 

All claims of citizens of the Mexican Bepublic against the 
government of the United States, which shall be presented 
in the manner and time hereinafter expressed, and all claims 
of citizens of the United States against the Government of 
the Mexican Republic, which for whatever cause were not 
submitted to, nor considered, nor finally decided by the 
commission, nor by the arbiter appointed by the convention 
of 1839, and which shall be presented in the manner and 
time hereinafter specified, shall be referred to four commis- 
sioners, who shall form a board, and shall be appointed in 
the following manner, that is to say r Two commissioners 
shall be appointed by the president of the Mexican Republic, 
and the other two by the president of the United States, 
with the approbation and consent of the senate. The said 
commissioners, thus appointed, shall, in presence of each 
other, take an oath to examine and decide impartially the 
claims submitted to them, and which may lawfully be con- 
sidered, according to the proofs which shall be presented, 
the principles of right ana justice, the law of nations, and 
the treaties between the two republics. 

ARTICLE V. 

All claims of citizens of the United States against the 
government of the Mexican Republic, which were con- 
sidered by the commissioners, and referred to the umpire 
appointed under the convention of the eleventh April, 1839, 
and which were not decided by him, shall be referred to, 
and decided by the umpire to oe appointed, as provided by 
this convention, on the points submitted to the umpire under 
the late convention, and his decision shall be final and con- 
clusive. It is also agreed, that, if the respective commis- 
sioners shall deem it expedient, they may submit to the said 
arbiter new arguments upon the said claims. 
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STATE OF CALIFORNIA. 



PROCLAMATION TO THE PEOPLE OF CALIFORNIA. 

The delegates of the people assembled in convention have 
formed a constitution, which is now presented for your rati- 
fication. The time and manner of voting on this constitu- 
tion, and of holding the first general election, are clearly set 
forth in the schedule ; the whole subject is therefore left for 
your unbiassed and deliberate consideration. 

The prefect (or person exercising the functions of that 
office) of each district will designate the places for opening 
the polls, and give due notice of the election, in accordance 
with the provisions of the constitution and schedule. 

The people are now called upon to form a government for 
themselves, and to designate such officers as they desire to 
make and execute the laws. That their choice may be 
wisely made, and that the government so organized may 
secure the permanent welfare and happiness of the people of 
the new state, is the sincere and earnest wish of the present 
executive, who, if the constitution be ratified, will, with 
pleasure, surrender his powers to whomsoever the people 
may designate as his successor. 

Given at Monterey, California, this 12th day of October, 
A. D., 1849. 

B. ElLEY, 

Bvt. Brig. Gen'l U. S. A., and Governor of California. 

Official : H. W. Halleck, 

Brev. Capt. and Secretary of State. 
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WE^ the People of California, grateful to Almighty Oodfor our 
freedom^ in order to secure its blessings^ do establish this 
Obnsiitution. 

ABTICLE L 

DECLARATION OF RIGHTS. 

Sec. 1. All men are by nature free and independent, and 
have certain inalienable rights, among which are those of 
enjoying and defending life and liberty ; acquiring, possess- 
ing and protecting property ; and pursuing and obtaining 
safety and happiness. 

Sec. 2. All political power is inherent in the people. 
Government is instituted for the protection, security, and 
benefit of the people ; and they have the right to after or 
reform the same, whenever the public good may require it. 

Sec. 8. The right of trial by jury shall be' secured to all, 
and remain inviolate for ever; but a jury trial may be 
waived by the parties, in all civil cases, in the manner to be 
prescribed by law. 

Sec. 4. The free exercise and enjoyment of religious pro- 
fession and worship, without discrimination or preference, 
shall forever be allowed in this state ; apd no person shall 
be rendered incompetent to be a witness on account of his 
opinions on matters of religious belief; but the liberty of 
conscience, hereby secured, shall not be so construed as to 
excuse acts of licentiousnesss, or justify practices inconsis- 
tent with the peace or safety of this state. 

Sec. 5. The privilege of the writ of habeas carpus shall not 
be suspended, unless when, in cases of rebellion or invasion, 
the public safety may require its suspension. 

Sec. 6. Excessive bail shall not be required, nor excessive 
fines imposed, nor shall cruel or unusual punishments be 
inflicted, nor shall witnesses be unreasonably detained. 

Sec. 7. All persons shall be bailable by sufficient sureties ; 
unless for capital offences, when the proof is evident or the 
presumption great. 

Sec. 8. No person shall be held to answer for a capital 
or other infamous crime (except in cases of impeachment, 
and in cases of militia when in actual service, and the land 
and naval forces in time of war, or which this state may 
keep with the consent of congress in time of peace, and in 
cases of petit larceny under the regulation of the legisla- 
ture,) unless on presentment or indictment of a grand jury 
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and in any trial in any court whatever, the party accused 
shall be aJlowed to appear and defend in person and with 
counsel, as in civil actions. No person shall be subject to 
be twice put in jeopardy for the same offence ; nor shall he 
be compelled, in any criminal case, to be a witness against 
himself, nor be deprived of life, liberty, or property, without 
due process of law ; nor shall private property be taken for 
public use without just compensation. 

Sec. 9. Every citizen may freely speak, write, and publish 
his sentiments on all subjects, being responsible for the 
abuse of that right ; and no law shall be passed to restrain 
or abridge the libertj of speech or of the press. In all crimi- 
nal prosecutions on mdictments for libels, the truth may be 
given in evidence to the jury; and if it shall appear to the 
jury that the matter charged as libelous is true, and was 
published with good motives and for justifiable ends, the 
party shall be acquitted ; and the jury shall have the right 
to determine the law and the fact. 

Sec. 10. The people shall have the right freely to assem- 
ble together, to consult for the common good, to instruct 
their representatives, and to petition the legislature for re- 
dress of grievances. 

Sec. 11. All laws of a general nature shall have a uniform 
operation. 

Sec. 12. The military shall be subordinate to the civil 
power. No standing army shall be kept up by this state in 
time of peace ; and in time of war no appropriation for a 
standing army shall be for a longer time than two years. 

Sec. 13. No soldier shall in time of peace, be quartered in 
any house, without the consent of the owner ; nor in time of 
war, except in the manner to be prescribed by law. 

Sec. 14. Bepresentation shall be apportioned according to 
population. 

Sec. 15. No person shall be imprisoned for debt, in any 
civil action on mense or final process unless in cases of fraud ; 
and no person shall be imprisoned for a militia fine in time 
of peace. 

Sec. 16. No bill of attainder, ex post facto law, or law im- 
pairing the obligation of contracts, shall ever be passed. 

Sec. 17. Foreigners who are, or may hereafter become 
bona fide residents of this state, shall enjoy the same rights 
in respect to the possession, enjoyment, and inheritance of 
property, as native born citizens. 

Sec. 18. Neither slavery, nor involuntary servitude, unless 
for the punishment of crimes, shall ever be tolerated in this 
state. 



J 
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Sec. 19. The right of the people to be secure in their per- 
sons, houses, panel's, and effects, against unreasonable seizures 
and searches, snail not be violated ; and no warrant shall 
issue but on probable cause, supported by oath or affirma- 
tion, particularly describing the place to be searched, and 
the persons and things to be seized. 

Sec. 20. Treason against the state shall consist only in 
levying war against it, adhering to its enemies, or giving 
them aid and comfort. No person shall be convicted of 
treason, unless on the evidence of two witnesses to the same 
overt act, or confession in open court. 

Sec. 21. This enumeration of rights shall not be construed 
to impair or deny others retained by the people. 



AETICLE II. 



RIGHT OF SUFFRAGE. 

Sec. 1. Every white male citizen of the United States, 
and every white male citizen of Mexico, who shall have 
elected to become a citizen of the United States, undfer the 
treaty of peace exchanged and ratified at Queretaro, on the 
SOth day of May, 1848, of the age of twenty -one years, who 
shall have been a resident of the state six months next pre- 
ceding the election, and the county or district in which he 
claims his vote thirty days, shall be entitled to vote at all 
elections which are now or hereafter may be authorized by 
law : Provided, that nothing herein contained shall be con- 
strued to prevent the legislature, by a two-thirds concurrent 
vote, from admitting to the right of suffrage, Indians or the 
descendants of Indians, in such special cases as such a pro- 
portion of the legislative body may deem just and proper. 

Sec. 2. Electors shall, in all cases except treason, felony, 
or breach of the peace, be privileged from arrest on the days 
of the election, during their attendance at such election, 
going to and returning therefrom. 

Sec. 3. No elector shall be obliged to perform militia 
duty on the day of election, except in time of war or public 
danger. 

Sec. 4. For the purpose of voting, no person shall be 
deemed to have gained or lost a residence by reason of his 
presence or absence while employed in the service of the 
United States ; nor while engaged in the navigation of the 
waters of this state, or of the United States, or of the high 
seas ; nor while a student of any seminary of learning ; nor 
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wlxile kept at any almshouse, or other asylum, at public ex- 
pense ; nor while confined in any public prison. 

Sec. 5. No idiot or insane person, or person convicted of 
any infamous crime, shall be entitled to the privileges of an 
elector. 

Sec. 6. AU elections by the people shall be by ballot. 

ARTICLE m. 

DISTRIBUTION OP POWERS. 

The powers of the government of the state of California 
shall be divided into three separate departments : the legis- 
lative, the executive, and judicial ; and no person charged 
with the exercise of powers properly belonging to one of 
these departments, shall exercise any functions appertaining 
to either of the others, except in the cases hereinafter ex- 
pressly directed or permitted. 

ARTICLE IV. 

LEGISLATIVE DEPARTMENT. 

Sec. 1. The legislative power of this state shall be vested 
in a senate and assembly, which shall be designated the 
legislature of the state of California; and the enacting 
clause of every law shall be as follows : *' The people of the 
state of California, represented in senate and assembly, do 
enact as follows." 

Sec. 2. The sessions of the legislature shall be annual, 
and shall commence on the first Monday of January, next 
ensuing the election of its members, unless the governor of 
the state shall, in the interm, convene the legislature by 
proclaniation. 

Sec. 3. The members of the assembly shall be chosen an- 
nualy, by the qualified electors of their respective districts, 
on the Tuesday next after the first Monday in November, 
unless otherwise ordered by the legislature, and their term 
of office shall be one year. 

Sec. 4. Senators and members of assembly shall be duly 
qualified electors in the respective counties and districts 
which they represent. 

Sec. 5. Senators shall be chosen for the term of two years, 
at the same time and places as members of assembly ; and 
no person shall be a member of the senate or assembly who 

D 
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has not been a citizen and inhabitant of the state one year, 
and of the county or district for which he shall be chosen 
six months next before his election. 

Sec. 6. The number of senators shall not be less than one 
third, nor more than one half, of that of the members of 
assembly ; and at the first session of the legislature after this 
constitution takes eff'ect, the senators shall be divided by lot, 
as equally as may be, into two classes; the seats of the 
senators of the first class shall be vacated at the expiration 
of the first year, so that one half shall be chosen annually. 

Sec. 7. AVhen the number of senators is increased, they 
shall be appointed by lot, so as to keep the two classes as 
nearly equal in number as possible. 

Sec. 8. Each house shall choose its own oflScers, and 
judge of the qualifications, elections, and returns of its own 
members. 

Sec. 9. A majority of each house shall constitute a quorum 
to do business ; but a smaller number may adjourn from 
day to day, and may compel the attendance of absent mem- 
bers, in such manner, and under such penalties, as each house 
may provide. 

Sec. 10. Each house shall determine the rules of its own 
proceedings, and may, with the concurrence of two-thirds of 
all the members elected, expel a member. 

Sec. 11. Each house shall keep a journal of its own pro- 
ceedings, and publish the same ; and the yeas and nays of 
the members of either house, on any question, shall, at the 
desire of any three members present, be entered on the 
journal. 

Sec. 12. Members of the legislature shall, in all cases 
except treason, felony, and breach of the peace, be privi- 
leged from arrest, and they shall not be subject to any civil 
process during the session of the legislature, nor for fifteen 
days next before the commencement and after the termina- 
tion of each session. 

Se(3. 13. When vacancies occur in either house, the gov- 
ernor, or the person exercising the functions of the governor, 
shall issue writs of elections to fill such vacancies. 

Sec. 14. The doors of each house shall be open, except on 
such occasions as, in the opinion of the house, may require 
seoresy. 

Sec. 15. Neither house shall, without the consent of the 
other, adjourn for more than three days, nor to any other 
place than that in which they may be sitting. 

Sec. 16. Any bill may originate in either house of the 
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legislature, and all bills passed by one house may be 
amended in the other. 

Sec. 17. Every bill which may have passed the legisla- 
ture shall, before it becemes a law, be presented to the 
governor. If he approve it, he shall sign it ; but if not, he 
shall return it, with his objections, to the house in which it 
originated, which shall enter the same upon the journal, and 
proceed to reconsider it. If, after such reconsideration, it 
again pass both houses, by yeas and nays,, by a majority of 
two-thirds of the members of each house present, it shall 
become a law, notwithstanding the governor's objections. 
If any bill shall not be returned within ten days after it shall 
have been presented to him, (Sunday excepted,) the same 
shall be a law, in like manner as if he had signed it, unless 
the legislature, by adjournment, prevent such return. 

Sec. 18. The assembly shall have the sole power of im- 
peachment; and all impeachments shall be tried by the 
senate. When sitting lor that purpose, the senators shall 
be upon oath or affirmation ; and no person shall be con- 
victed, without the concurrence of two-thirds of the members 
present. 

Sec. 19. The governor, Keutenant-governor, secretary of 
state, comptroller, treasurer, attorney general, surveyor 
general, justices of the supreme court, and judges of the 
district courts, shall be liable to impeachment for any mis- 
demeanor in office ; but judgment in such cases shall extend 
only to removal from office, and disqualification to hold any 
office of honor, trust, or profit, under the state ; but the party 
convicted or acquitted shall nevertheless be liable to indict- 
ment, trial, and punishment, according to law. All other 
civil officers shall be tried, for misdemeanors in office, in such 
a manner as the legislature may provide. 

Sec. 20. No senator or member of assembly shall, durinff 
the term for which he shall have been elected, be appointed 
to any civil office of profit, under this state, which shall have 
been created, or the emoluments of which shall have been 
increased, during such term, except such office as may be 
filled by elections by the people. 

Sec. 21. No person holding any lucrative office under the 
United States, or any other power, shall be eligible to any 
civil office of profit, under this state ; provided, that officers 
in the militia, to which there is attached no annual salary, 
or local officers and postmasters whose compensation does 
not exceed five hundred dollars per annum, shall not be 
deemed lucrative. 

Sec. 22. No person who shall be convicted of the em- 
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bezzlement, or defalcation of the public funds of this state, 
shall ever be eligible to any ofSce of honor, trust, or profit, 
under this state ; and the legislature shall, as soon as practi- 
cable, pass a law providing for the punishment of such 
embezzlement or defalcation as a felony. 

Sec. 23. No money shall be drawn from the treasury but 
in consequence of appropriations made by law. An accurate 
statement of the receipts and expenditures of the public 
moneys, shall be attached to and published with the laws at 
every regular session of the legislature. 

Sec. 24. The members of the legislature shall receive for 
their services a compensation to be fixed by law, and paid 
out of the public treasury ; but no increase of the compen- 
sation shall take effect during the term for which the members 
of either house shall have been elected. 

Sec. 25. Every law enacted by the legislature shall em- 
brace but one object, and that shall be expressed in the title ; 
and no law shall be revised or amended by reference to this 
title ; but in such case, the act revised, or section amended, 
shall be re-enacted and published at length. 

Sec. 26. No divorce shall be granted by the legislature. 

Sec. 27. No lottery shall be authorized by this state, nor 
shall the sale of lottery tickets be allowed. 

Sec. 28. The enumeration of the inhabitants of this state 
shall be taken, under the direction of the legislature, in the 
year one thousand eight hundred and fifty-two, and one 
thousand eight hundred and fifty-five, and at the end of 
every ten years thereafter; and these enumerations, together 
with the census that may be taken under the direction of the 
congress of the United States in the year one thousand eight 
hundred and fifty, and every subsequent ten years, shall 
serve as the basis of representation in both houses of the 
legislature. 

Sec. 29. The number of senators and members of assembly 
shall, at the first session of the legislature holden ailer the 
enumeration herein provided for and made, be fixed by 
the legislature, and apportioned among the several counties 
and districts to be established by law, according to the num- 
ber of white inhabitants. The number of members of 
assembly shall not be less than twenty-four, nor more than 
thirty-six, until the number of inhabitants within this state 
shall amount to one hundred thousand; and aft;er that 
period, at such ratio that the whole number of members of 
assembly shall never be less than thirty, nor more than 
eighty. 

Sec. 80. When a congressional, senatorial, or assembly 
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district shall be composed of two or more counties, it shall 
not be separated by any county belonging to another dis- 
trict ; and no county shall be divided, in forming a congres- 
sional, senatorial, or assembly district. 

Sec. 31. Corporations may be formed under general laws, 
but shall not be created by special act, except for municipal 
purposes. All general laws and special acts passed pursuant 
to this section may be altered from time to time, or repealed. 

Sec. 32. Dues from corporations shall be secured by such 
individual liability of the corporators, and other means, as 
may be prescribed by law. 

Sec. 33. The term corporations, as used in this article, 
shall be construed to include all associations and joint-stock 
companies, having any of the powers or privileges of cor- 
porations not possessed by individuals or partnerships. 
And all corporations shall have the right to sue, and shall 
be subject to be sued, in all courts, in like cases as natural 
persons. 

Sec. 34. The legislature shall have no power to pass any 
act granting any charter for banking purposes ; but associa- 
tions may be formed, under general laws, for the deposit of 
gold and silver, but no such association shall make, issue, or 
put in circulation any bill, check, ticket, certificate, promis- 
sory note, or other paper, or the paper of any bank, to 
circulate as money. 

Sec. 35. The legislature of this state shall prohibit, by 
law, any person or persons, association, company, or cor- 
poration, from exercising the privileges of banking, or 
creating paper to circulate as money. 

Sec. 36. Bach stockholder of a corporation, or joint-stock 
association, shall be individually and personally liable for 
his proportion of all its debts and liabilities. 

Sec. 37. It shall be the duty of the legislature to provide 
for the organization of cities and incorporated villages, and 
to restrict their power of taxation, assessment, borrowing 
money, contracting debts, and loaning their credit, so as to 
prevent abuses in assessments and in contracting debts by 
such municipal corporations. 

Sec. 38. In all elections by the legislature, the members 
thereof shall vote viva voce^ and the votes shall be entered 
on the journal. 
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ARTICLE V. 



EXECUTIVE DEPARTMENT. 



Sec. 1. The supreme executive power of this state shall 
be vested in a chief magistrate, who shall be styled the gov- 
ernor of the state of California. 

Sec. 2. The governor shall be elected by the qualified 
electors, at the time and places of voting for members of as- 
sembly, and shall hold his office two years from the time of 
his installation, and until his successor shall be qualified. 

Sec. 3. No pex-son shall be eligible to the office of governor 
(except at the first election) who has not been a citizen of the 
United States and a resiaent of this state two years next 
preceding the election, and attained the age of twenty -five 
years at the time of said election. 

Sec. 4. The returns of every election for governor shall 
be sealed up and transmitted to the seat of government, 
directed to the speaker of the assembly, who shall, during the 
first week of the session, open and publish them in presence 
of both houses of the legislature. The person having the 
highest number of votes shall be governor; but in case any 
two or more have an equal and the highest number of votes, 
the legislature shall, by joint vote of both houses, choose one 
of saia persons, so having an equal and the highest number 
of votes, for governor. 

Sec. 5. The governor shall be commander-in-chief of the 
militia, the army and navy of this state. 

Sec. 6. He shall transact all executive business with the 
officers of government, civil and military, and may require 
information in writing from the officers of the executive de- 
partment, upon any subject relating to the duties of their 
respective offices. 

Sec. 7. He shall see that the laws are faithfully executed. 

Sec. 8. When any office shall, from any cause, become 
vacant, and no moae is provided by the constitution and 
laws for filling such vacancy, the governor shall have power 
to fill such vacancy by granting a commission, which shall 
expire at the end of the next session of the legislature, or at 
the next election by the people. 

Sec. 9. He may, on extraordinary occasions, convene the 
legislature by proclamation, and shall state to both houses, 
when assembled, the purpose for which they shall have been 
<5onvened. 
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Sec. 10. He shall communicate by message to the legisla- 
ture, at every session, the condition of the state, and recom- 
mend such matters as he shall deem expedient. 

Sec. 11. In case of a disagreement between the two houses, 
with respect to the time of adjournment, the governor shall 
have power to adjourn the legislature to such time as he may 
think proper ; provided it be not beyond the time fixed for 
the meeting of the next legislature. 

Sec. 12. No person shall, while holding any office under 
the United States, or this state, exercise the office of gov- 
ernor, except as hereinafter expressly provided. 

Sec. 13. The governor shall have the power to grant re- 
prieves and pardons after conviction, for all offences except 
treason and cases of impeachment, upon such conditions, and 
with such restrictions and limitations, as he may think pro- 
per, subject to such regulations as may be provided by law 
relative to the manner of applying for paraons. Upon con- 
viction for treason, he shall have the power to suspend the 
execution of the sentence until the case shall be reported to 
the legislature at its next meeting, when the legislature shall 
either pardon, direct the execution of the sentence, or grant 
a further reprieve. He shall communicate to the legislature, 
at the beginning of every session, every case of reprieve or 
pardon granted, stating the name of the convict, the crime 
of which he was convicted, the sentence and its date, and the 
date of the pardon or reprieve. 

Sec. 14. There shall be a seal of this state, which shall be 
kept by the governor, and used by hira officially, and shall 
be called " The great seal of the state of California." 

Sec. li>. All grants and commissions shall be in the name 
and by the authority of the people of the state of California, 
sealed with the great seal of the state, signed by the gov- 
ernor, and countersigned by the secretary of state. 

Sec. 16. A lieutenant governor shall be elected at the 
same time and places, and in the same manner as the gov- 
ernor ; and his term of office, and his qualifications of eli^- 
bility, shall also be the same. He shall be president of the 
senate, but shall only have a casting vote therein. If, dur- 
ing a vacancy of the office of governor, the lieutenant gov- 
ernor shall be impeached, displaced, resign, die, or become 
incapable of performing the duties of his office, or be absent 
from the state, the president of the senate shall act as gov- 
ernor, until the vacancy be filled, or the disability shall 
cease. 

Sec. 17. In case of the impeachment of the governor, or 
his removal £rom office, death, inability to discharge the 
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powers and duties of the said oflScse, resignation, or absence 
from the state, the powers and duties of the office shall de- 
volve upon the lieutenant governor for the residue of the 
term, or until the disability shall cease. But when the gov- 
ernor shall, with the consent of the legislature, be out of the 
state in time of war, at the head of any military force 
therof, he shall continue commander-in-chief of the military 
force of the state. 

Sec. 18. A secretary of state, a comptroller, a treasurer, 
an attorney .general, and surveyor general, shall be chosen 
in the manner provided in this constitution ; and the term 
of office, and eligibility of each, shall be the same as are pre- 
scribed for the governor and lieutenant governor. 

Sec. 19. The secretarv of state shall be appointed by the 
governor, by and with tne advice and consent of the senate. 
He shall keep a fair record of the official acts of the legisla- 
tive and executive departments of the government, and shall, 
when required, lay the same, and all matters relative thereto, 
before either branch of the legislature ; and shall perform 
such other duties as shall be assigned him by law. 

Sec. 20. The comptroller, treasurer, attorney general, and 
surveyor general, shall be chosen by joint vote of the two 
houses of the legislature, at their first session under this con- 
stitution, and thereafter shall be elected at the same time and 
places, and in the same manner as the governor and lieute- 
nant governor. 

Sec. 21. The governor, lieutenant governor, secretary of 
state, comptroller, treasurer, attorney-general, and surveyor 
general, shall each, at stated times during their continuance 
in office, receive for their services a compensation, which 
shall not be increased or diminished during the term for 
which they shall have been elected ; but neither of these 
officers shall receive for his own use any fees for the perform- 
ance of his official duties. 



AETICLE VI. 

JUDICIAL DEPARTMENT. 

Sec. 1. The judicial power of this state shall be vested in 
a supreme court, in district courjts, in county courts, and in 
justices of the peace. The legislature may also establish 
such municipal and other inferior courts as may be deemed 
necessary. 

Sec. 2. The supreme court shall consist of a chief justice 
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and two associate justices, any two of whom shall constitute 
a quorum. 

Sec. 3. The justices of the supreme court shall be elected 
at the general election, by the qualified electors of the state, 
and shall hold their office for the term of six years from the 
first day of January next after their election ; provided that 
the legislature shall, at its first meeting, elect a chief justice 
and two associate justices of the supreme court, by joint vote 
of both houses, and so classify them that one shall go out of 
office every two years. After the first election, the senior 
justice in commission shall be the chief justice. 

Sec. 4. The supreme court shall have appellate jurisdiction 
in all cases when the matter in dispute exceeds two hundred 
dollars, when the legality of any tax, toll, or impost or muni- 
cipal fine is in question, and in all criminal cases amounting 
to felony or questions of law alone. And the said court, ana 
each of the justices thereof, as well as all district and county 
judges, shall have power to issue writs of habeas corpus at the 
instance of any person held in actual custody. They shall 
also have power to issue all other writs and process necessary 
to the exercise of their appellate jurisdiction, and shall be 
conservators of the peace throughout the state. 

Sec. 5. The state shall be divided by the first legislature 
into a convenient number of districts, subject to such altera- 
tion fi-om time to time as the public good may require, for 
each of which a district judge shall be appointed by the joint 
vote of the legislature, at its first meeting, who shall hold his 
office for two years from the first day of January next after 
his election ; after which, said judges shall be elected by the 
qualified electors of their respective districts, at the general 
election, and shall hold their office for the term of six years. 

Sec. 6. The district courts shall have original jurisdiction, 
in law and equity, in all civil cases where the amount in dis- 
pute exceeds two hundred dollars, exclusive of interest. In 
all criminal cases not otherwise provided for, and in all issues 
of fact joined in the probate courts, their jurisdiction shall 
be unlimited. 

Sec. 7. The legislature shall provide for the election, by 
the people, of a clerk of the supreme court, and county 
clerks, district attorneys, sherif&, coroners, and other neces- 
sary officers ; and shall fix by law their duties and compen- 
sation. County clerks shall be, ex officio, clerks of the district 
courts in and for their respective counties. 

Sec. 8. There shall be elected in each of the organized 
counties of this state, one county judge, who shall hold his 
office for four years. He shall hold the county court, and 
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perform the duties of surrogate, or probate judge. The 
county judge, with two justices of the peace, to be desig- 
nated according to law, shall hold courts of sessions with 
such criminal jurisdiction as the legislature shall pre- 
scribe, and he shall perform such other duties as shall be re- 
quired by law. 

Sec. 9. The county courts shall have such jurisdiction, 
in cases arising in justice's courts, and in special cases, as 
the legislature may prescribe, but shall have no original 
civil jurisdiction, except in such special cases. 
• Sec 10. The times and places of holding the terms of the 
supreme court, and the general and special terms of the 
district courts within the several districts, shall be provided 
for by law. 

Sec. 11. No judicial officer, except a justice of the peace, 
shall receive, to his own use, any fees or perquisites of office. 

Sec. 12. The legislature shall provide for the speedy 
publication of all statute laws, and of such judicial decisions 
as it may deem expedient; and all laws and judicial deci- 
sions shall be free for publication by any person. 

Sec. 13. Tribunals for conciliation may be established, 
with such powers and duties as may be prescribed by law ; 
but such tribunals shall have no power to render judgment 
to be obligatory on the parties, except they voluntarily sub- 
mit their matters in difference, and agree to abide the judg- 
ment, or assent thereto in the presence of such tribunal, in 
such cases as shall be prescribea by law. 

Sec. 14. The legislature shall determine the number of 
justices of the peace, to be elected in each county, city, 
town, and incorporated village of the state, and fix by law 
their powers, duties, and responsibilities. It shall also de- 
termine in what cases appeals may be made from justices' 
courts to the county court. 

Sec. 15. The justices of the supreme court and judges 
of the district court, shall severally, at stated times during 
their continuance in office, receive for their services a com- 
pensation to be paid out of the treasury, which shall not be 
increased or diminished during the term for which they shall 
have been elected. The county judges shall also severnlly, 
at stated times, receive for their services, a compensation to 
be paid out of the county treasury of their respective counties, 
which shall not be increased or diminished during the term 
for which thev shall have been elected. 

Sec. 16. The justices of the supreme court and district 
judges shall be ineligible to any other office during the term 
for which they have been elected. 
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Sec. 17. Judges shall not charge juries with respect to 
matters of fact, but may state the testimony and declare the law. 

Sec. 18. The style of all process shall be " The People 
of the State of California ; " all the prosecutions shall be 
conducted in the name and by the authority of the same. 

AETICLE VIL 

MILITIA. 

Sec. 1. The legislature shall provide by law for organ- 
izing and disciplining the militia, in such manner as they 
shall deem expedient, not incompatible with the constitution 
and laws of the United Statea 

Sec. 2. Officers of the militia shall be elected or appoint- 
ed, in such a manner as the legislature shall from time to 
time direct, and shall be commissioned by the governor. 

Sec. 3. The governor shall have power to call forth the 
militia, to execute the laws of the state, to suppress insur- 
rections, and repel invasions. 

ARTICLE VIII. 

STATE DEBTS. 

The legislature shall not in any manner create any debt 
or debts, liability or liabilities, which shall singly, or in the 
aggregate, with any previous debts or liabilities, exceed the 
sum of three hundred thousand dollars, except in case of 
war, to repel invasion, or suppress insurrection, unless the 
saipe shall be authorized by some law for some single object 
or work, to be distinctly specified therein, which law shall 
provide ways and means, exclusive of loans, for the pay- 
ment of the interest of such debt or liability, as it falls due, 
and also pay and discharge the principal of such debt or 
liability within twenty years from the time of the contract- 
ing thereof, and shall be irrepealable until the principal and 
interest thereon shall be paid and discharged ; but no such 
law shall take effect until, at a general election, it shall have 
been submitted to the people, and have received a majority 
of all the votes cast for and against at such election ; and all 
money raised by authority of such law, shall be applied 
only to the specified object therein stated, or to the payment 
of the debt thereby created ; and such law shall be published 
in at least one newspaper in each judicial district, if one be 
published therein, throughout the state, for three months 
next preceding the election at which it is submitted to the 
people. 
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ARTICLE IX. 



EDUCATION. 

Sec. 1. The legislature shall provide for the election, by 
the people, of a superintendent of public instruction, who 
shall hold his ofl&ce for three years, and whose duties shall 
be prescribed by law, and who shall receive such compen- 
sation as the legislature may direct. 

Sec. 2. The legislature shall encourage, by all suitable 
means, the promotion of intellectual, scientific, moral, and 
agricultural improvement. The proceeds of all land that 
may be granted by the United States to this state for the 
support of schools, which may be sold or disposed of, and 
the five hundred thousand acres of land granted to the new 
states, under an act of congress distributing the proceeds of 
the public lands among the several states of the union, ap- 
proved A.D., 1841 ; and all estates of deceased persons who 
may have died without leaving a will, or heir, and also 
such per cent, as may be granted by congress on the sale of 
lands in this state, shall be and remain a perpetual fund, the 
interest of which, together with all the rents of the unsold 
lands, and such other means as the legislature may provide, 
shall be inviolably appropriated to the support of common 
schools throughout tue state. 

Sec. 8. The legislature shall provide for a system of com- 
mon schools, by which a school shall be kept up and sup- 
ported in each district at least three months in every year, 
and any school neglecting to keep and support such a school 
may be deprived of its proportion of the interest of the pub- 
lic fund during such neglect. 

Sec. 4. The legislature shall take measures for the pro- 
tection, improvement, or other disposition of such lands as 
have been, or may hereafter be reserved or granted by the 
United States, or any person or persons, to the state for the 
use of a university ; and the funds accruing firom the rents 
or sale of such lands, or from any other source for the pur- 
pose aforesaid, shall be and remain a permanent fund, the 
interest of which shall be applied to the support of said uni- 
versity, with such branches as the public convenience may 
demand, for the promotion of literature, the arts and sciences, 
as may be authorized by the terms of such grant. And it 
shall be the duty of the legislature, as soon as may be, to 
provide effectual means for the improvement and permanent 
security of the funds of said university. 
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ARTICLE X. 



MODE OF AMENDING AND REVISING THE CONSTITUTION. 

Sec. 1. Any amendment or amendments to this constitu- 
tion, may be proposed in the senate or assembly ; and if the 
same shall be agreed to by a majority of the members elected 
to each of the two houses, such proposed amendment or 
amendments shall be entered on their journals, with the yeas 
and nays taken thereon, and referred to the legislature then 
next to be chosen, and shall be published for three months 
next preceding the time of making such choice. And if in 
the legislature next chosen as aforesaid, such proposed 
amendment or amendments shall be agreed toby a majority 
of all the members elected to each house, then it shall be the 
duty of the legislature to submit such proposed amendment 
or amendments to the people, in such manner and at such 
time as the legislature shall prescribe ; and if the people 
shall approve and ratify such amendment or amendments, 
by a majority of the electors qualified to vote for members 
oi the legislature voting thereon, such amendment or 
amendments shall become part of the constitution. 

Sec. 2. And if, at any time, two-thirds of the senate and 
assembly shall think it necessary to revise and change this 
entire constitution, they shall recommend to the electors, at 
the next election for members of the legislature, to vote for 
or against the convention ; and if it shall appear that a ma- 
jority of the electors voting at such election have voted in 
fevor of calling a convention, the legislature shall, at its 
next session, provide by law for calling a convention, to be 
holden within six months after the passage of such law ; 
and such convention shall consist of a number of members 
not less than that of both branches of the legislature. 



ARTICLE XL 

PROMISCUOUS PROVISIONS. 

Sec. 1. The first session of the legislature shall be held 
at the Peublo de San Jose ; which place shall be the perma- 
nent seat of government until removed by law : Provided, 
however, that two-thirds of all the members elected to each 
house of the legislature shall concur in the passage of such 
law. 
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Sec. 2. Any citizen of this state who shall, after the adop- 
tion of this constitution, fight a duel with deadly weapons, 
or send or accept a challenge to fight a duel with deadly 
weapons, either within this state or out of it; or who shall 
act as second, or knowingly aid or assist in any manner those 
thus oflFending, shall not be allowed to hold any office of 
profit or to enjoy the right of sufirage under this constitution. 
Sec. 3. Members of the legislature, and all officers, exe- 
cutive and judicial, except such inferior oflicers as may be 
by law exempted, shall, before they enter on the duties of 
their respective offices, take and subscribe the following oath 
or affirmation : 

** I do solemnly swear (or affirm, as the case maybe,) that 
I will support the constitution of the United States, and the 
constitution of the state of California, and that I will faith- 
fully discharge the duties of the office of , according 

to the best of my ability." 

And no other oath, declaration, or test, shall be required 
as a qualification for any office or public trust. 

Sec. 4. The legislature shall establish a system of county 
and town governments, which shall be as nearly uniform as 
practicable throughout the state. 

Sec. 5. The legislature shall have power to provide for 
the election of a board of supervisors in each county ; and 
these supervisors shall jointly and individually perform such 
duties as may be prescribed by law. 

Sec. 6. All officers whose election or appointment is not 
provided for by this constitution, and all officers whose 
offices may hereafter be created by law, shall be elected by 
the people, or appointed as the legislature may direct. 

Sec. 7. When the duration of any office is not provided 
for by this constitution, it may be declared by law, and if 
not so declared, such office shall be held during the pleasure 
of the authority making the appointment; nor shall the 
duration of any office, not fixed by this constitution, ever 
exceed four years. 

Sec. 8. The fiscal year shall commence on the first day of 
July. 

Sec. 9. Each county^town, city, and incorporated village, 
shall make provision for the support of its own officers, sub- 
ject to such restrictions and regulations as the legislature 
may prescribe. 

Sec. 10. The credit of the state shall not, in any manner, 
be given or loaned to or in aid of any individual, association^ 
or corporation; nor shall the state directly or indirectly 
become a stockholder in any association or corporation. 
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Sec. 11. Suits may be brought against the state in such 
manner, and in such courts, as shall be directed by law. 

Sec. 12. No contract of marriage, if otherwise duly made, 
shall be invalidated for want of conformity to the require- 
ments of any religious sect. 

Sec. 18. Taxation shall be equal and uniform throughout 
the state. All property in tliis state shall be taxed in pro- 
portion to its value, to be ascertained as directed by law ; 
but assessors and collectors of town, county, and state taxes, 
shall be elected by the qualified electors of the district, county, 
or town in whicn the property taxed for state, county, or 
town purposes is situated. 

Sec. 14. All property, both real and personal, of th« wife, 
owned or claimed by marriage, and that acquired afterwards 
by gift, devise, or clescent, shall be her separate property ; 
and laws shall be passed more clearly defining the rights of 
the wife, in relation as well to her separate property, as to 
that held in common with her husband. Laws sliall also be 
passed providing for the registration of the wife's separate 
property. 

Sec. 15. The legislature shall protect by law, from forced 
sale, a certain portion of the homestead and other property 
of all heads of families. 

'Sec. 16. No perpetuities shall be allowed, except for elee- 
mosynary purposes. 

Sec. 17. Every person shall be disqualified from holding 
any office of profit in this state who shall have been con- 
victed of having given, or offered a bribe, to procure his 
election or appointment. 

Sec. 18. Laws shall be made to exclude from office, serv- 
ing on juries, and from the right of suflFrage, those who shall 
hereafter be convicted of bribery, perjury, forgery, or other 
high crimes. The privilege of free suffrage shall be sup- 
ported by laws regulating elections, and prohibiting, under 
adequate penalties, all undue influence thereon from power, 
bribery, tumult, or other improper practice. 

Sec. 19. Absence from this state on business of the state, 
or of the United States, shall not affect the question of resi- 
dence of any person. * 

Sec. 20. A plurality of the votes given lat an election shall 
constitute a choice, where not otherwise directed in this 
constitution. 

Sec. 21. All laws, decrees, regulations, and provisions, 
which from their nature require publication, shall be pub- 
lished in English and Spanish. 
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ARTICLE XII. 

BOUNDARY. 

The boundary of the state of California shall be as follows : 
Commencing at the point of intersection of 42d degree of 
north latitude with the 120th degree of longitude west from 
Greenwich, and running south on the line of said 120th de- 
gree of west longitude until it intersects the 39th degree of 
north latitude ; thence running in a straight line in a south- 
easterly direction to the river Colorado, at a point where it 
intersects the 85th degree of north latitude ; thence down 
the middle of the channel of said river to the boundary line 
between the United States and Mexico, as established by 
the treaty of May 30th, 1848 ; thence running west and 
along said boundary line to the Pacific Ocean, and extend- 
ing tnerein three English miles ; thence running in a north- 
westerly direction and following the direction of the Pacific 
coast to the 42d degree of north latitude ; thence on the line 
of said 42d degree of north latitude to the place of beginning. 
Also all the idands, harbors, and bays along and adjacent 
to the Pacific coast. 

SCHEDULE. 

Sec. 1. All rights, prosecutions, claims and contracts, as 
well of individuals as of bodies corporate, and all laws in 
force at the time of the adoption of this constitution, and 
not inconsistent therewith, until altered or repealed by the 
legislature, shall continue as if the same had not been 
adopted. 

Sec. 2. The legislature shall provide for the removal of 
all causes which may be pending when this constitution goes 
into effect, to courts created by the same. 

Sec. 3. In order that no inconvenience may result to the 
public service, from the taking effect of this constitution, no 
office shall be superseded thereby, nor the laws relative to 
the duties of the several officers be changed, until the enter- 
ing into office of the new officers to be appointed under this 
constitution. 

Sec. 4. The provisions of this constitution concerning the 
term of residence necessary to enable persons to hold certain 
offices therein mentioned, shall not be held to apply to 
officers chosen by the people at the first election, or by the 
legislature at its first session. 
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Sec. 5. Every citizen ot California, declared a legal voter 
by this constitution, and every citizen of the United States, 
a rei^dent of this state on the day of election, shall be 
entitled to vote at the first general election under this con- 
stitution, and on the question of the adoption thereof. 

Sec. 6. This constitution shall be submitted to the people, 
for their ratification or rejection, at the general election to 
be held on Tuesday, the thirteenth day of November next. 
The executive of the existing goVerntnent of California is 
hereby requested to issue a proclamation to the people, 
directing the prefects of the several districts, or in base of 
vacancy, the sub-prefects, or senior judge of first instance, 
to cause such election to be held, the day aforesaid, in the 
respective districts. The election shall be conducted in the 
manner which was prescribed for the election of delegates 
to this convention, except that the prefect, sub-prefect, or 
senior judge of first instance, ordering such election in each 
district, shall have power to designate any additional number 
of places for opening the polls, and that, in every place of 
holding the election, a regular poll-list shall be- kept by the 
judges and inspectors of election. It shall also be the duty, 
of these judges and inspectors of election, on the day afore- 
said, to receive the votes of the electors qualified to vote at 
such election. Each voter shall express his opinion, by de- 
positing in the ballot-box a ticket, Vvhcreon shall be written 
or printed, "For the Constitution," or *' Against the Consti- 
tution," or some such words as will distinctly convey the 
intention of the voter. These judges and inspectors shall 
also receive the votes for the several officers to be voted for 
at the said election as herein provided. . At the close of the 
election, the judges and inspectors shall carefully count each 
ballot, and forthwith make duplicate returns thereof to the 
prefect, sub-prefect, or senior judge of first instance, as the 
case may be, of their respective districts ; and said prefect, 
sub-prerect, or senior judge of first instance, shall transmit 
one of the same, by the most safe and rapid conveyance, to 
the secretary of state. Upon the receipt of said returns, or 
on the tenth day of December next, ir the returns be not 
sooner received, it shall be the duty of a board of canvassers, 
to consist of the secretary of state, one of the judges of the 
superior court, the prefect, judge of first instance, and an 
alcade of the district of Monterey, or any three of the afore- 
mentioned officers, in the presence of all who shall choose to 
attend, to compare the votes given at said election, and to 
immediately publish an abstract of the same in one or n^ore 
of the newspapers of California. And the executive will 

£ 
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alsO) immediately after ascertaining that the constitution has 
been ratified by the people, make proclamation of the &ct ; 
and thenceforth this constitution shall be ordained and estab- 
lished as the constitution of California. 

Sec. 7. If this constitution shall be ratified by the people 
of California, the executive of the existing government is 
hereby requested immediately after the same shall be ascer- 
tained, in the manner herein directed, to cause a fiiir copy 
thereof to be forwarded to the president of the United States, 
in order that he may lay it before the congress of the United 
States. ' 

Sec. 8. At the general election aforesaid, viz., the thir- 
teenth day of November next, there shall be elected a gov- 
ernor, lieutenant governor, members of the legislature, and 
also two members of congress. 

Sec. 9. If this constitution shall be ratified by the people 
of California, the legislature shall assemble at the seat of 
government on the fifteenth day of December next, and in 
order to complete the organization of that body, the senate 
shall elect a president^© feTwpcw-e, until the lieutenant gover- 
nor ahall be installed into office. 

Sec. 10. On the organization of the legislature, it shall be 
the duty of the secretary of state, to lay before each house, 
a copy of the abstract made by the board of canvassers, and 
if called for, the original returns of election, in order that 
each house may judge of the correctness of the report of 
said board of canvassers. 

Sec. 11. The legislature, at its first session, shall elect such 
officers as may be ordered by this constitution, to be elected 
by ihat body, and within four days after its organization, 
proceed to elect two senators to the congress of the United 
States. But no law passed by this legislature shall take eflFect 
until signed by the governor afl^r his installation into office. 

Sec. 12. The senators and representatives to the congress 
of the United States, elected by the legislature and people 
of California, as herein directed, shall be furnished with cer- 
tified copies of this constitution, when ratified, which they 
shall lay before the congress of the United States, requesting, 
in the name of the people of California, the admission of the 
state of California into the American Union. 

Sec. 13. All officers of this state, other than members of 
the legislature, shall be installed into office on the fifteenth 
day of December next, or as soon thereafter as practicable. 

' Sec. 14. Until the legislature shall divide the state into 
counties, and senatorial and assembly districts, as directed by 
this constitution, the following shall be the apportionment of 
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the two bouses of the legislature, viz. the districts of San 
Diego and Los Angeles, shall jointly elect two senators; the 
districts of Santa Barbara and San Luis ObispO; shall jointly 
elect one senator ; the district of Monterey, one senator; the 
district of San Jose, one senator ; the district of San Fran- 
cisco, two senators ; the district of Sonoma, one senator ; the 
district of Sacramento, four senators ; and the district of San 
Joaquin, four senators. And the district of San Diego shall 
elect one member of assembly ; the district of Los Angeles, 
two members of assembly ; the Tdistrict of Santa Ban^ara, 
two members of assembly ; the district of Sah Lois Obispo, 
one member of assembly ; the district of Monterey, two mem* 
bers of assembly ; the district of San Jose, three members 
of assembly^ the district of San Francisco, five members of 
assembly ; the district of Sonoma, two'members of assembly ; 
the district of Sacramento, nine members of assembly; and 
the district of San Joaquin, nine members of assembly. 

Sec. 15. Until the legislature shall otherwise direct, in ac- 
cordance with the provisions of this constitution, the salaiy 
of the governor shall be ten thousand dollars per annum ; 
and the salary of the lieutenant governor shall be double the 

{)ay of a state senator ; and the pay of members of the legis- 
atare shall be sixteen dollars per^diem, while in attendance, 
and sixteen dollars for every twenty miles' travel by the usual 
route from their residences, to the^'place of holding the session 
of the legislature, and in returmng ^therefrom. And the 
legislature shall fix* the salaries of all officers, other than 
those elected by the people, at the first election. 

Sec. 16. The limitation of the powers of the legislature, 
contained in article 8th of this constitution, shall not extend 
to the first legislature elected under the same, which is hereby 
authorized to negotiate for such amount as may be necessary 
to pay the expenses of the state government. 

B. Sempls, 
President of the Chnventiorij and Delegate from Benicia. 

Wm. G. Maboy, Secretary. 
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TREATISE. 



CHAPTER I. 



JURISDICTION OP TEDE COUBTS, &C. 

The constitation and treaties of the United States, con- 
stitution and statutes of California, and the common law are 
the laws in force in this state. 

The powers, legislative, executive, and judicial, given to 
the government of the United States, are to be wielded, 
without interference or interruption from the powers or 
action of the state governments. Treaties made by the 
United States with a foreign power are the paramount laws 
of the land, binding on all the departments of the govern- 
ment of the United States, her citizens and residents within 
her boundaries, and her state and territorial governments. 

Upon the admission of California as a state, her people 
were at the time admitted to all the rights of those of one of 
the original states. The act of admission gave the state its 
existence, and from that time it was in possession of all legis- 
lative, judicial, and executive powers, not granted by the 
original states to the general government by the constitu- 
tion of the United States and prohibited by her own consti- 
tation. The provisions of her constitution operate as an act 
of congress binding upon the general government, if consti- 
tutional, and not opposed to the provisions of any treaty, but 
if counter to an act or acts of congress it operates then* repeal 
in fiivor of California. 

1 
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The legislative powers of the state are subject to the con- 
stitution and treaties of the United States and her own 
constitution, and must be wielded within those limits; if 
counter thereto, they are void and of no effect. The law 
making power in California is confided to a legislature, which 
is constituted of two houses, a senate and assembly. Where 
there are two-thirds of each house in favor of the passage of 
a law, the governor's consent is not required : otherwise hia 
consent is necessary to its passage. The common law of 
England, not contravening the constitution and treaties of 
the United States, the constitution and statutes of the state 
apply next, which are those principles and rules of civil 
conduct adopted by England for the government of her 
people, and enforced by her courts of law and equity. The 
statute law of that country is not included unless it is merely 
declaratory of what the common law is, then it is to be 
ranked as part of our law.(a) 

The people of California have placed the judicial power 
of the state in a supreme court, district courts, superior court 
of San Francisco, county courts, the courts of sessions, pro- 
bate courts, justices' courts, recorders' courts, and mayors' 
courts. 

These courts are created, their jurisdiction pointed out> 
and limited by the constitution and laws of California. 

The judges of the various courts are elected to office by 
the people of the district over which their Jurisdiction ex- 
tends, and their term of service is fixed and determined by 
the law. 

The justices', mayors' and recorders' courts are not courts 
of record ; the rest are. 

The supreme court is composed of three judges, any two 
of whom concurring can pronounce a judgment. 

The district courts, the superior court of San Francisco, 
and the county and probate courts are composed of one 
judge ; the court of sessions is composed of the judge of the 
county court, together with two justices of the peace, who 
sit as associate judges.(a) 

(tt) 1 California Statutes, p. 219. (b) Laws of 1863, ch. 180, p. 298. 
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The jurisdiction of the court of a justice of the peace ex- 
tends to actions in the following cases, where the amount 
sought to be recovered is not more than $500 : 

Actions on contracts for the payment of money; for 
damages for injuries to the person, or for taking, detaining, 
or injuring personal property ; for fines, penalties, and for- 
feitures, given by statute or the ordinance of an incorporated 
city ; for the amount due on bond, no matter how high the 
penalty ; for the instalments of a bond as each become due ;. 
for the foreclosure of a mortgage or lien on personal pro- 
perty ; to recover possession of personal property, and to 
enter judgment by confession. In all these cases, the juris- 
diction of a justice's court is perfect to the amount named, 
and in actions upon contracts for the payment of money, or 
foreclosure of a mortgage or lien on personal property, the 
amount named is exclusive of interest due, which is recover- 
able in the same action.(a) 

These courts can try cases on all bonds and undertakings 
taken by themselves in the execution of their official duties, 
though the penalty or amount claimed exceed five hundred 
dollars ; and actions of forcible entry ; and forcible or unlaw- 
ful detention of lands, tenements, or other possessions ; but 
the justice's court of the county of San Francisco is limited 
to the sum of two hundred dollars, exclusive of interest, in 
all those cases where the amount is fixed at five hundred 
dollars.(J) 

These courts can try the right to mining claims within 
their respective jurisdictions.(c) These courts also take cog- 
nizance of proceedings respecting vagrants and disorderly 
persons.(d) 

The criminal jurisdiction of these courts, except the limits 
of the city of San Francisco, extends to petit larceny, as- 
sault and battery, if not committed on a public officer in the 
discharge of his official duties, or with intent to kill,(e) 
breaches of the peace, riots, affrays, wilful injuries to pro- 



(o) Laws of 1853, ch. 180, p. 298. 


{d) Ibid. 


(h) Ibid. 


(e) Ibid. 


(c) Ibid. p. 299. 
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perty, and all misdemeanors punishable by fine not exceed- 
ing five hundred dollars, or imprisonment not exceeding 
three months, or by both such fine and imprisonment. As 
examining courts, their jurisdiction extends to crime com- 
mitted within their respective counties ; and as conmiitting 
magistrates, to all criminals found within their respective 
counties, charged with the commission of a public offence 
within the state, and beyond the limits of their county.(a) 
These courts are limited in their jurisdiction in criminal 
cases, as regards the defendants, to persons residing in their 
respective townships or cities ; but it is co-extensive with 
the county, when there is no justice in the township where 
the defendant resides, or one capable of acting in the 
matter.(6.) 

IN WHAT CASES A JUSTICE'S COURT HAS NO JURISDICTION. 

These courts have no jurisdiction where it is necessary for 
the court, in deciding the case, to decide upon the title to 
real estate.(c) As where ^. paid B. one hundred dollars, 
for a trespass done to B. by cutting timber, and afterwards 
A. discovered that B. had no right to the land on which A. 
cut the timber, and brought his action against B. to recover 
back the money.(d) Here it would be necessary, for the 
plaintiff to make out his case, to show no title in B. to entitle 
him to recover, and consequently a justice's court would 
have no jurisdiction. 

These courts have no jurisdiction to foreclose a mortgage 
or enforce a lien on real estate, nor to actions for the re- 
covery of money on contracts for more than five hundred 
dollars, exclusive of interest, or for personal property to 
greater value than for five hundred dollars, and for damages 
to person or personal property over five hundred dollars, 
and in the county of San Francisco for sums not over two 
hundred dollars. These courts have no jurisdiction in an 
action or proceeding against ships, vessels, or boats, or 

(a) 2 California Statutes, p. 223. (c) Laws of 1853, ch. 180, p. 299. 

lb) 2 California Statutes, p. 224. {d) 3 California Statutes, p. 163. 
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against the owners or masters thereof, when the suit or pro- 
ceeding is for the recovery of seamen's wages for a voyage 
performed in whole or in part without the waters of this state. 
The special jurisdiction of these courts extends to cases 
for injury to the person, or real or personal property ; the 
action to be brought where the injury was committed, and 
where property is taken or detained, and the action to be 
brought in the township or city where the property is found 
or was taken. Where the defendant is a non-resident of the 
county, suit can be brought against him in the township or 
city where he may be found. Where the obligation and con- 
tract binds the defendant to perform it at a particular place, 
and he resides in another township or city, suit may be 
brought in the township or city where the same was to be 
performed, or the place where the defendant resides. Where 
a lien mortgage on personal property is foreclosed, the suit 
is to be brought in the township where the property is situ- 
ated. Judgments by confession are to be entered up where the 
warrant specifies, and judgments may be entered up on the 
voluntary appearance of the parties without regard to their 
residence, or where the cause of action arose, or the subject 
matter may exist. Where two or more persons are jointly 
liable, or jointly and severally liable, on debt or contract, or 
otherwise jointly liable in the same action, and reside in dif- 
ferent townships or diflFerent cities of the same county, or in 
different counties, the plaintiff may prosecute his action 
before one of these courts in any township or city where 
one of the persons liable may reside.(a) 

recorder's courts. 

The jurisdiction of these courts is the same within their 
respective cities, as the criminal jurisdiction of the justices' 
courts.(J) 

They are also examining courts and committing magis- 
trates, and in addition to these cases their jurisdiction ex- 
tends to all cases for the violation of the ordinances of their 

(a) 2 California Statutes, 134, 136. (p) Laws of 1853, ch. 180, p. 300. 
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respective cities, to all actions to abate or prevent nuisances 
within the limits of their respective cities, and all proceedings 
respecting vagrants and disorderly persons. 

mayors' courts. 

When authorized by law to hold courts, they have the 
same jurisdiction, within the limits of their cities, as is by 
law conferred upon recorders' courts.(a) 

PROBATE COURT. 

The county judge of each county shall be the judge of the 
probate court. Laws of 1858, ch. 7, s. 62, p. 297. 

The probate court shall have power to open and receive 
the proof of last wills and testaments, and to admit them to 
probate ; to grant letters testamentary, of administration and 
of guardianship, and to revoke the same, for caus6 shown 
according to law ; to compel executors, administrators, and 
guardians to render an account when required, or at the 
period fixed by law ; to order the sale of property of estates 
or belonging to minors ; to order the payment of debts due 
by estates ; to order and regulate all partitions of property 
or estate of deceased persons ; to compel the attendance of 
witnesses ; to appoint appraisers or arbitrators ; to compel the 
production of title deeds, papers, or other property of an 
estate or of a minor ; and to make such other orders ais may 
be necessary and proper, in the exercise of the jurisdiction 
conferred upon the probate court. lb. s. 63. 

The county judge shall have power in vacation to appoint 
appraisers, to receive inventories and accounts to be filed in 
his court : to suspend the powers of executors, administra- 
tors, or guardians in the cases allowed by law; to grant 
special letters of administration or guardianship ; to approve 
claims and bonds, and to direct the issuance from this court 
of all writs and processes necessary in the exercise of his 
powers as probate judge. lb. s. 64. 

(a) Iaws of 1853, cb. 180, p. 801. 
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THE COURT OF SESSIONS. 



Thie jurisdiction of these courts extends to inquiries by 
the grand jury, of all public oflFences committed or triable 
in its county. In the county of San Francisco, to try all 
indictments found therein, and, in other counties, to try and 
determine all indictments found therein for public oflfences, 
except murder, manslaughter, arson, and such crimes as are 
punishable with death ; to hear and determine appeals from 
the justices', mayors', and recorders' courts in cases of a crimi- 
nal nature ; but they have no jurisdiction to try indictments 
against a justice of the peace, or any of its members.(a) 

The court of sessions, except in the counties in which a 
board of supervisors is established, shall also have power 
and jurisdiction in its county — 

Frist. To make orders respecting the property of the 
county, in conformity with any law of this state, and to take 
care of and preserve such property. 

Second. To examine, settle, and allow all accounts legally 
chargeable against the county, and to direct the levying such 
per centage on the assessed value of real and personal pro- 
perty in the county as may be authorized by law. 

Third. To examine and audit the accounts of all officers 
having the care, management, collection, and disbursement 
of any money belonging to the county, or appropriated by 
law, or otherwise, for its use and benefit. 

Fourth. To control and manage public roads, turnpikes, 
ferries, canals, and bridges within the county, where the law 
does not prohibit such jurisdiction, and to make such orders 
as may be necessary and requisite to carry its control and 
management into effect. 

Fifth. To divide the county into townships, and to create 
new townships, and to change the divisions of the same, as 
the convenience of the county may require. 

Sixth. To establish and change election precincts. 

Seventh. To control and manage the property, real and 
personal, belonging to the county, and to receive by dona- 
tion any property for the use and benefit of the county. 

(a) Laws of 1863, cb. 180, pp. 294, 295. 
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EightL To purchase any real and personal property 
necessary for the use of the county : Provided^ that the 
value of such real property be previously estimated by three 
disinterested persons, to be appointed for that purpose by the 
district court of the county. 

Ninth. To sell and cause to be conveyed any property 
belonging to. the county, appropriating the proceeds of such 
sale to the use of the same. 

Tenth. To cause to be erected and furnished a court- 
house, jail, and such other public buildings as may be neces- 
sary, and the same to be kept in repair : Provided^ that the 
erection of such court-house, jail, and other public buildings 
be let out, after one month's previous publication, in each 
case, of a readiness to receive propopals therefor, to the 
lowest bidder, who will give good and sufficient security for 
the completion of any contract which may be made respect- 
ing the same. 

Eleventh. To ascertain and determine with a jury, or by 
consent of parties, without a jury, the just compensation to be 
made by the owners of private property taken for public use. 

Twelfth. To do and perform all such other acts and 
things as may be requisite and necessary to the full dis- 
charge of the powers and jurisdiction conferred on the court. 
Laws of 1853, ch. 6, s. 55, p. 295. 

When any bay, river, stream, creek, or slough separates 
two counties, the court of sessions of the county lying on 
the left bank descending such bay, river, stream, creek, or 
slough, shall have the jurisdiction of the same, so tax as the 
control and management of the bridges and ferries are con- 
cerned, but all sums paid for licenses to construct any bridges, 
or to run any ferries over such river, stream, creek, or slough 
shall be divided equally between the two counties. lb. 
8. 56. 

COUNTY COURTS. 

These courts have jurisdiction to hear and determine all 
civil causes appealed thereto, from a justice's, mayor's, or 
recorder's court in the county. 

These courts have original civil jurisdiction in all actions 
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to enforce the lien of mechanics and others ; in actions to 
prevent or abate any nuisance ; of all proceedings against 
ships, vessels, or boats, or against the owners or masters 
thereof, when the suit or proceeding is for the recovery of 
seamens' wages for a voyage performed in whole or in part, 
without the waters of this state ; and in proceedings in case 
of insolvency, and to review the proceedings of an inferior 
tribunal or office on the writ of certiorari ; and they may 
issue writs of certiorari and mandate to such inferior tribu- 
nals and officers in the cases provided by law.(a) 

THE SUPERIOR COURT OF THE CITY OF SAN FRANCISCO. 

The original jurisdiction of this court extends to all civU 
cases in which the amount in controversy is over two hun- 
dred dollars, exclusive of interest, or which involves the 
title or posse&sion of real property situated in the city of 
San Francisco, and is concurrent with the district court. 

DISTRICT COURTS. 

The jurisdiction of these courts is of two kinds, original 
and appellate. 

Original extends to all civil cases where the amount in 
dispute exceeds two hundred dollars, exclusive of interest, 
and to all criminal cases not otherwise provided for. In 
cases involving the title of real property, and in issues of 
fact, joined in the probate court, their jurisdiction is un- 
limited.(6) 

The appellate jurisdiction extends to reviewing upon ap- 
peal a final judgment of a county court, in an action or 
special proceeding commenced therein. And to reviewing, 
upon the appeal, any intermediate order involving the merits 
and necessarily affecting the judgment. 

A judgment of the county court rendered on appeal from 
a justice's or recorder's court. A judgment of a court of 
sessions in a criminal action. 

An order granting or refusing a new trial in an action or 
proceeding commenced in a county court, or in the court of 

(a) Laws of 1853, c. 180, p. 292, 294. (b) Laws of 1853, a 180, p. 289, et acq. 
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sessions, or which afifects a substantial right in such action 
or proceeding. An order or judgment of a probate court in 
cases prescribed by statute. 

The criminal jurisdiction of these courts extends to all 
cases of indictments for murder, manslaughter, or arson, ex- 
cept where the person indicted holds the oflBce of district 
judge. And all cases of indictments against members of the 
court of sessions, or justices of the peaoe.(a) 

THE SUPREME COURT. 

The jurisdiction of this court extends to appeals in all 
cases where the matter in dispute exceeds two hundred dol- 
lars, where the legality of any tax, toll, or import, or muni- 
cipal fine is in question, and in all criminal cases, amounting 
to a felony, on questions of law alone.(6) 

The supreme court shall have jurisdiction to review upon 
appeal : 

First. A judgment, in an action or proceeding com- 
menced in the district courts, county courts, when the mat- 
ter in dispute exceeds two hundred dollars, or when the 
possession of land or tenements is in controversy, or in the 
superior court of the city of San Francisco, or brought into 
those courts from another court, and to review upon the ap- 
peal from such judgment, any intermediate order involving 
the merits and necessarily affecting the judgment. 

Second. An order, granting or refusing a new trial, sus- 
taining or overruling a demurrer, or affecting a substantial 
right in an action or proceeding.(c) 

This court may reverse, affirm or modify the judgment or 
order appealed from in the respect mentioned in the notice 
of appeal, as to any or all of the parties, and may set aside, 
confirm, or modify any or all of the proceedings subsequent 
to and dependent on such judgment or order, and may, if 
necessary or proper, order a new trial, when the judgment or 
order is reversed or modified. This court may make com- 
plete restitution of all property and rights lost by the erro- 
neous judgment or order.(d) 

(a) 2 California Statutes, 246. (c) Laws of 1853, a 2, s. 6, p. 288. 

lb) Laws of 1853, a 180, p. 288. {d) Laws of 1863, a 180, p. 289. 



CHAPTER n. 



PRACTICE IN THE COURTS OF CALIFORNIA. 

By the laws of Califoniia, the distinction between courts 
of law and chancery, and the different forms of practice and 
the names of actions in those courts, as practiced in England 
and many of the states of this UnioD, are still swept away ; 
and the practice and proceedings before our courts are ren- 
dered simple and easy, and brought to the understanding of 
the people. 

There is but one form of action in civil cases. 

The person having the right to redress against another, is 
the plaintiff^ and the person from whom that is to be ob- 
tained is the defendant. 

THE PLAINTIFF. 

The action must be prosecuted by the real party in inter- 
est, except in cases of an executor or administrator ; a trustee 
of an express trust, or a person expressly authorized by 
statute to sue. The father or mother of a child that has been 
injured or killed; the guardian of his ward, who has been 
injured or killed, and those who are united in interest, in the 
matter of the suit, should be joined as plaintiflfe ; but in case 
there are some who refuse, the rest can sue and make those 
who refuse to become party plaintiff, party defendants with 
those who are the proper defendants, by charging the fact in 
the complaint. Where there is a question of common or 
general interest to many persons, or the parties are numerous 
and it is impracticable to bring them all into court, the action 
can be brought by one for the benefit of all. And in case 
of the death or other disability of the plaintiff, after the ac- 
tion has been commenced, the court is to allow the represen- 
tative or successor in interest to prosecute the action ; and in 
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case of the transfer of the plaintiff's interest in the subject 
matter of the action after the same has been commenced, the 
court on motion may continue the action in the name of the 
original party, or allow the assignee to be substituted in his 
place.(a) 

THE DEFENDANTS. 

Any person who claims an interest in the subject matter 
of the controversy, adverse to the plaintiff, may be made a 
party by the plaintiff, but all persons who have an interest 
in the controversy, adverse to the plaintiff, and who are ne- 
cessary parties to a complete determination or settlement of 
the question involved in the action must be made parties. 
Where, however, the question is one of a common or general 
interest to many persons, and the parties defendants are nu- 
merous, and it is impracticable to bring them all before the 
court, one or more may defend for the benefit of all ; and in 
cas^ where persons are severally liable upon the same obli- 
gation or instrument, the plaintiff may sue one or all, as he 
shall determine ; and in case of the transfer of the interest 
in the subject matter of the action by one or all of the de- 
fendants, after the action is commenced, the action is to be 
continued in tlie name of the original party, or the court will 
substitute the assignee ; and in case of the death or other 
disability of the defendant or defendants, the court on motion 
is to allow the representative or successor in interest to de- 
fend in place of the original party .(J) 

AS TO MAKING NJJW PARTIES BY THE COURT. 

The court may determine any controversy between parties 
before it, when it can be done without prejudice to the rights 
of others, or by saving their rights ; but in case a full and 
complete judgment of the court cannot be pronounced in the 
action without the presence of other parties, it is the duty 
of the court to order them to be brought in.(c) 

(a) 2 CaUfomla Statutes, 51. (c) 2 CaUfomia Statutes, 53. 

{Jy) 2 California Statutes, 52. 
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OF THE COMMENCEMENT OF ACTIONS. 

In the district courts, superior court of San Francisco, 
and the county courts, civil actions are commenced by filing 
with the clerk of the court before whom the petition is 
brought a document called the complaint, which should con- 
tain a description pf the cause of action which the plaintiff 
has against the defendant. 

In those cases where the plaintiff requires the answer of 
the defendant to be verified by oath, the complaint must be 
sworn to, [but in case the admission by the defendant of the 
truth of the fact set forth in the answer, would subject him 
to a prosecution for felony, the verification or not of the 
answer wUl be at the option of the defendant,] also when 
the action is founded on a written instrument upon which 
suit is brought, whether executed by the defendant or another 
individual. In. actions prosecuted by a corporation, any of 
its oflBcers can verify the complaint, and any person can 
verify on behalf of the state. In other actions, any person 
can verify for the plaintiff in case he is absent or unac- 
quainted with the facts, but that must be stated in the af&- 
davit. 

In actions for the recovery of real property the complaint 
must set forth the metes and bounds thereof; and in actions 
on judgments it is suflScient to state in the complaint, after 
describing the judgment, that it was duly rendered ; and if 
the allegation be controverted, the plaintiff is bound on the 
trial to establish the facts conferring jurisdiction ; and in all 
actions on contracts for the performance of conditions pre- 
cedent, it is suflicient to allege that the plaintiff performed 
all the conditions of the contract on his part, and if contro- 
verted by the defendant's answer, the plaintiff shall establish 
on the trial the facts showing such performance ; and where 
the plaintiff pleads a private statute, or a right derived 
therefrom, it is suflScieat to refer to such statute by its title 
and date of passage. 

The plaintiff may include several causes of action in his 
complaint^ and a recovery be had on one or all at one trial ; 
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thus for example, a plaintiff having several causes of action 
against a defendant, growing out of contracts express or im- 
plied, such as amount due on a note, balance due on a bill 
of exchange, balance due on book account, amount due on 
contract for work and labor done : any or all of these may 
be included in one complaint. 

Where the plaintiff seeks to recover real estate, and 
damage done the same, and waste committed thereon, and 
rents and profits for occupying it, one or all of these caus^ 
may be included in the complaint. 

Where the plaintiff seeks to recover personal property, he 
may include in the complaint a claim for damage for with- 
holding the same. 

Where a recovery is sought by an individual having 
various claims against a trustee, growing out of a contract or 
by operation of law, one or all may be included in the com- 
plaint. 

Where various injuries have been done to the plaintiff's 
character, one or all may be included in the complaint. 

Where various injuries have been done to the person of 
the plaintiff, one or all may be included in the complaint. 

And where various injuries have been done to the real 
estate of the plaintiff, these one or all may be contained in 
the complaint. But in drawing up the complaint, where 
more than one cause of action is contained in it, each cause 
must be as fully and fairly described as if there were but 
one, and it must be drawn in such a manner that the defend- 
ant will know what it is he is called upon to answer and 
defend. 

For the purposes of the action, every material allegation 
contained in the complaint not expressly controverted by 
the answer, is to be taken as true, and judgment rendered 
accordingly. 

After the complaint has been filed, the clerk is to issue a 
summons against the defendant in favor of the plaintiff. 

The summons and copy of the complaint is to be served 
on the defendant personally, except where the action is 
against a corporation, then on the president thereof, or other 
head of the corporation, secretary, cashier, or managing 
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agent; if against a minor under the age of fourteen, on such 
minor personally, and also on his father, mother or guardian; 
or if there be none within the state, then on any person 
having the care and control of such minor, or with whom he 
resides, or in whose service he is employed ; and if against a 
person who is judicially declared of unsound mind, or 
incapable of conducting his own affairs, and for whom a 
guardian has been appointed, then on such guardian.(a) 



SERVICE BY PUBLICATION. 

Defendants to an action may be brought into court by 
publication of the summons. In case where the person on 
whom the service is to be made resides out of the state or 
has departed from the state, or cannot after due diligence be 
found within the state, or conceals himself to avoid the 
service of the summons, the service of the summons is to 
be ordered by the court, by publishing the same in some 
newspaper, most likely to give the defendant notice of the 
pendency of the action, and for such length of time as the 
court shall deem reasonable, but the same must be published 
at least once a week ; the facts of non-residence, departure 
from the state, or that the defendant cannot be found within 
it, after due search for him having been made, or that he 
conceals himself to avoid service of summons, and that there 
is a cause of action against him, must be made to appear to 
the satisfaction of the court by affidavit before the order of 
publication will be made. As against a non-resident of the 
state, s>T one who has absented himself from it, the publica- 
tion must be made for not less than three months, once a week ; 
and where the resident or non-i;esident defendant is known, 
in addition to the summons being published, the court is to 
order and direct a copy of the summons and complaint to be 
deposited in the post-office, directed to the defendant at his 
place of residence. In case the defendant is absent from or 
a non-resident of the state, personal service of copy of sum- 
mons and complaint is, from the language of the law, a good 

(a) 2 Califoraia Statutes, 65, 56, 57, 58, 59, 60, 61. 
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service ; but, to prevent all cavil on the point, it is better to 
have an order for and publish the summons, in addition to 
the personal service. In all cases where the summons has 
been published for the time and in the paper named and di- 
rected by the court, and copy of summons and complaint 
deposited in the post-office as directed, the service is com- 
plete, and in forty days thereafter the answer of the defend- 
ant is due. In an action on a contract for the payment of 
money, instead of ordering a publication against a defendant, 
the court may appoint an attorney to act for him, or may 
order the summons published, and appoint an attorney too. 
In actions upon joint contracts, where one or more of the 
obligors have been served, but not all, the service is good 
against those actually served in the discretion of the court, 
and a judgment rendered upon such service is to operate on 
the separate property of him that has been served, and the 
joint property of all the obligors ; and in an action where 
the defendants are severally liable on the contract sued, and 
service be made on part, proceedings may be had against 
those served as if they were the defendants only. A volun- 
tary appearance of the defendant in court is equal to per- 
sonal service of summons and complaint.(a) 

WHERE THE ANSWER OF THE DEPENDANT SHOULD BE FILED. 

If the defendant was served in the county where the 
action is brought, then his answer should be filed in ten 
days after the service, and if he has been served in the dis- 
trict where the action is brought, but out of the county, then 
his answer should be filed in twenty days after service, in 
all other cases forty days after service, made either person- 
ally or by publication. After service has been made the 
court has jurisdiction of the case, and if the defendant fails 
to make answer or appear, the court has the power to render 
judgment by default or take such proceedings in the matter 
as the justice of the case requires. But if the defendant 
appears within the time limited, he may answer or demur to 
the plaintiff's complaint.(i) 

(a) 2 Califomia Statutes, 55, 56. (b) 2 California Statutes, 6*7, 58, 59. 
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ANSWER. 

The answer of the defendant must be one in good faith, 
and not a sham defence ; all sham answers or defences made 
by a party, the court upon motion, will strike from the files 
and proceed as if they were not filed. The answer should 
controvert every material allegation in the complaint, by a 
general or specific denial thereof, or a denial according to 
his information and belief, or of any knowledge sufficient to 
form a belief. But in stating matter, it must be in counter 
claim of the defendant against the plaintiiF arising out of or 
connected with the subject matter of the suit, or that which 
is a good cause of action, in favor of the defendant against 
the plaintiflF, growing out of a contract and existing at the 
time of the commencement of the action, and the defendant 
may set forth in his answer as many defences and counter 
claims as he may have, but must do it separately. Where 
the complaint to which the answer is made is verified by 
affidavit, the answer must also be verified by the defendant, 
his agent, attorney, or other person ; the verification is to be 
made by the party himself, unless he is absent or is not ac- 
quainted with the facts; in case he is not acquainted with the' 
hjctSj then the verification is to be made by the person who 
is, and when it is made by any person other than the party 
himself, the reasons must be set forth in the affidavit ; where 
a corporation is a party, an officer thereof, can verify, 
and where the state or an officer thereof in its behalf is a 
party, any person may verify who is acquainted with the 

facts. 

Where the defence is founded upon a written instrument 
and a copy thereof is given, the genuineness and due execu- 
tion thereof, will be deemed admitted, unless the plaintiff file 
with the clerk of the court five days before the commence- 
ment of the term at which the case is to be tried, an affidavit 
denying the same. But the allegation of new matter is to 
be considered and taken by the courtias controverted by the 
plaintiff as upon a direct denial or avoidance.(a) 

(a) 2 California Statutes, 66, ST, 58, 59, 60, 61. 

2 
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DEMURRER. 

The demurrer of the defendant should be filed within the 
time fixed for the coming in of the answer, and distinctly state 
the grounds upon which it is founded ; if the grounds are 
not set forth showing what is the objection to the complaint, 
the court may disregard the demurrer and proceed with the 
case as if no demurrer had been filed. Where there are 
more than one causes of action contained in the complaint, 
the defendant may demur to one or more of them, and 
answer the rest, at the same time, or he may demur to all. 
The defendant can demur where the court has no jurisdiction 
of the person of the defendant, or the subject matter of the 
action. That the plaintiff has not legal capacity to sue, that 
there is another action pending between the same parties for 
the same cause. That there is a defect in the parties plaintiff 
or defendant. That several causes of action have been impro- 
perly united, that the complaint does not state facts sufficient 
to constitute a cause of action. Any other objection to 
the complaint may be taken advantage of by answer. If 
there is a defect in the jurisdiction of the court, or a 
want of facts, stated to constitute a cause of action, the 
defendant may take advantage of it on motion, at any time ; 
all other objections to the complaint not demurred to, or 
made in the answer, will be considered by the court to have 
been waived 

Where the complaint is demurred to by the defendant, 
that forms an issue at law, which is to be disposed of before 
any further proceedings are had. If the decision is against 
the defendant he can pay costs and answer the complaint ; 
then he makes an issue of facts to try which is the next step 
in the case. 

When the complaint contains more than one cause of 
action, and the defendant demurs to some and answers as to 
the residue, the issue at law is to be disposed of before that 
of fact.(a) 

(a) 2 California Statutes, 57. 
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TRIAL. 

The court is to try the issue of law, unless the parties 
shall refer the trial of the same to one, two, or three referees, 
who are to report their judgment thereon to the clerk of the 
court within ten days after the trial and judgment, to be 
entered accordingly ; the agreement of the parties to make 
the reference is to be reduced to writing and filed with the 
clerk or entered in the minutes of the court ; the issue of 
fact is to be tried by a jury, unless waived by the parties. 

The parties can waive a jury, by referring the trial of the 
issue of feet to th(B decision of one, two, or three referees-, 
the agreement of reference to be filed with the clerk or en- 
tered in the minutes of the court ; and if the parties do not 
wish the issue of fact to be tried by a jury or by referees, 
they can waive the jury and allow the court to try it; if the 
court tries it, its decision is to be reduced to writing, giving 
the conclusion on the issue of fact and law separately, within 
ten days after trial and the same is to be filed with the clerk, 
upon which judgment is to be entered accordingly. 

In case the parties refer the issue at law and no more to 
the decision of referees, they are to make their decision and 
report the same to the court within ten days after triaJ, and 
judgment thereon, to be entered up as if the decision had 
been made by the court. 

If the decision is against the defendant then the defendant 
is to pay costs and file his answer making an issue of fact, 
or judgment will be entered against him on the merits; but 
in case the answer is filed forming the issue of fact, then the 
trial of that issue is to be either by the jury, referees, or the 
court. The decision or judgment of referees on the law or 
fects of a case, is to be treated and have the same effect, as 
if done by the court. The clerk is to enter up the judgment 
on the coming in of the report, and it may be excepted to 
and reviewed as if made by the court. 

The court without the concurrence of the parties can refer 
a case for decision to one, two, or three referees, where there 
is a long account on either side for examination, and it may 
refer any question of fact involved in the case, or may refer 
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the taking of an account for the information of the court, to 
enable it to enter judgment or an order in the case and may 
refer a question of fact, that shall arise in the progress of the 
case, other than the issue made by the pleadings ; and when 
in a special proceeding before the court a question of fact shall 
arise, a decision of which is necessary for the information of 
the court, it may be referred for decision to a referee or 
referees. 

TRIAL BY JURY. 

If the parties do not agree to refer the trial of the issue of 
fact to a referee or referees or to the court, and from the 
character of the case, the trial of the issue of fact is not 
referable by the court, or if referable is not so done, then the 
trial is to be before a jury. 

In case the jury is not reduced in the number by the 
agreement of parties, then the parties on each side are 
entitled to four peremptory challenges each, and as many 
challenges for cause as may occur.(a) If a juror is not a 
citizen of the United States or an elector of the county, and is 
not over twenty-one or under sixty years of age, or in the full 
possession of his natural faculties or if he has ever committed 
felony or a misdemeanor involving moral turpitude, or is 
related within the third degree to either party, or is stand- 
ing in the relation of guardian or ward, master or servant^ 
principal or agent to either party, or if he is a member of the 
family of either party, or a partner in business of either party, 
or is security on any bond or obligation for either party, or 
has served as a juror or was a witness for either party, 
on a previous trial between the same parties for the same 
cause of action, or has an interest in the event of the 
action or the main question involved in the action, or has 
formed and expressed an unqualified opinion as to the merits 
of the action, or has enmity or bias, for or against either 
party, any of these objections, is a good cause for a chal- 
lenge; the juror challenged or any person else may be 
examined as a witness on the trial of the challenge.(6) 

(a) 2 California Statutes, 16, '76; 3 California Statutes, 107, 108. 

(b) 2 California Statutes, 76. 
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When the jury is completed and in their seats, the oath 
of affirmation is to be administered to them by the clerk or 
judges, and then commences the trial 

In the event of a juror becoming sick after the jurors are 
sworn and before the verdict, the court may if he is unable 
to perform his duties discharge him; then the trial is to pro- 
ceed with the rest, if the parties consent to it; if they do not 
consent, then the jury will be discharged, and another will 
be formed at that or another time. 

The charge to the jury by the court is to be on matter of 
law applicable to the case, the court being the judge of the 
law and the jury of the facts, and where the court comments 
upon the facts he is to state to the jury that they are the 
judges of the facts of the case- 

The jury may decide in court or retire for deliberation; 
if they retire, it is to be under the charge of an officer, who 
is not to allow any person to communicate with them, nor do 
it himself, further than to ask them if they have agreed 
upon their verdict, unless directed by the court, nor is he to 
communicate to any person the state of their deliberations or 
their verdict, before it is rendered to the court 

All papers admitted as evidence, except the depositions 
read in evidence are to be given to the jury before they 
retire; they can use all notes made by them or either of 
them during the trial, but cannot use the notes or statements 
taken by any other person ; in case there are any papers 
which the court should think ought not to be used before 
the jury for fear of loss to the owner, then the court is to 
order copies of such papers to be given the jury ; during the 
retirement of the jury, the court may adjourn and direct the 
jury to bring in their verdict sealed on the meeting of the 
court again, in case they have agreed to one ; when they 
have agreed on their verdict they are to be conducted into 
the court by the officer having them in charge; then the 
court or clerk will ascertain from the foreman of the jury if 
they have agreed on their verdict. If they have so agreed 
and the verdict is not informal or insufficient, the clerk is to 
enter it in full on the minutes, and read it to the jury and 
inquire of them whether it is their verdict ; if none disagree. 
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then it is to stand as their verdict, and they are then to be dis- 
charged. But in case the verdict is informal or insufficient 
in not covering the whole issue or issues submitted, the 
jury may correct the same in the presence of the court, or 
may retire again to make up their verdict, and in case any 
shall disagree to the verdict when read to them by the clerk, 
they are again to retire to make their verdict.(a) 

VERDICT. 

The court at any time before the jury retire may direct 
them to find a special verdict which is to decide certain 
questions of fact submitted to them by the court and which 
arise in the case. From the conclusions arrived at by the j ury, 
the court is enabled to apply the law and render a judgment 
in the case. Unless the jury shall be so instructed to find 
a special verdict, they will proceed and find a general ver- 
dict, which is pronouncing judgment on all the issues of fact 
in favor of the plaintiff or defendant. 

In all actions for the recovery of money where the de- 
fendant in his answer sets up a counter claim for the reco- 
very of money, and the jury find the amount established in 
favor of the plaintiff, upon the claim or claims set forth in the 
complaint, and the amount so found is less than the amount 
they find in favor of the defendant, then in those cases the 
jury is to find the amount due to each party in the case, as well 
as the eicact balance in favor of the defendant after deducting 
the amount found in favor of the plaintiff; and in all cases for 
the recovery of specific personal property, the jury by their 
verdict are to ascertain whether the property has been deli- 
vered to the plaintiff in pursuance of the proceedings in the 
action ; if it has been delivered to him and he is entitled of 
right to it, they are so to find, and in case the plaintiff claims 
damages for the taking and detention of the same the jury are 
to assess the amount in their verdict, and in case the property 
was not given up to the plaintiff according to law but 
retained by the defendant, and the jury find the plaintiff 
was entitled to the property, they will so determinej, and 

(a) 2 California Statutes, 76, 77, 78. 
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then find and determine the value of the property, and if 
damages are claimed in the complaint for the taking and 
detention, they will assess the same.(a) 

In case the defendant shall retain the property and 
the jury shall determine he was entitled to it, they will so 
render their verdict. 

But in case the defendant delivered the property to the 
plaintiff according to law, and the defendant in his answer 
denies that the property is the plaintiff's, and claims damages 
for its taking and detention, then the jury are to find the 
value of the property and damages for the taking and 
detention.(&) 

EXCEPTIONS. 

Exceptions may be made by either party at any time 
during the trial. 

The exception may be reduced to writing and delivered 
by the party to the court, or taken down by the clerk, or 
entered on the minutes of the court. The objection when 
entered by the clerk or written down and handed to the 
court must be conformable to the truth and made so to the 
satisfaction of the court at the time. 

The exception must be stated with sufficient facts and 
circumstances, so as to show the point of objection clearly, and 
unless the exception is material and affeets the substantial 
rights of the party making it, it will avail him nothing as it 
cannot be urged, and the court will not regard it on motion 
for a new trial or on appeal.(c) 

ENTERING UP JUDGMENT. 

When the verdict of the jury has been rendered and re- 
corded, judgment is to be entered up in conformity with the 
same within twenty-four hours after the rendition of it, 
unless the proceedings are stayed by the court, for fiirther 
argument or consideration, and when . that is done either 
party can bring it up for argument at the next special term. 

(a) 2 California Statutes, IS. (c) 2 California Statutes, 80. 

(5) 2 Califomia Statutes, fS. 
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If a counter claim in favor of a defendant be established 
by the verdict of a jury, judgment is to be rendered in favor 
of such defendant, for the balance found by the jury and 
such other relief as the defendant may be entitled to. 

In case of the recovery of specific personal property the 
judgment is to follow the verdict of the jury as to the rights 
of the parties. If the verdict is in favor of the plaintiff and 
the property was not and cannot be delivered to him, then the 
judgment is to be for the value of the property, and damages 
for the taking and detention, if they are claimed in the com- 
plaint. Where the property was delivered and the verdict is 
for the defendant, then, if the property cannot be returned to 
the defendant and in his answer he claims damages for the 
taking and detention of it, the judgment is to be for the 
value of the property, and damages for the taking and 
detention thereof. But where the property can be delivered 
and is not in the possession of the successful party, the 
judgment is for its delivery, together with damages for the 
taking and detention of it, if damages are claimed. If either 
party die after verdict and before the judgment, the judg- 
ment is nevertheless to be entered up, but the same is not to 
operate as a lien on the real property of the deceased.(a) 

JUDGMENT BY CONFESSION, 

May be entered on a statement being filed in court show- 
ing the liability, and verified by oath ; the judgment must be 
for the sum specified. If the debt is to become due, the 
statement must so describe it ; if the debt is a contingent 
one in favor of the plaintiff and the judgment taken to 
secure him, the facts constituting the liability must be shown 
in the statement, and the amount the judgment is taken for 
must not be greater than the liability. 

Judgment may be entered where the parties submit to 
the court a statement of the case containing the facts, upon 
which the controversy depends, the statement to be verified 
by oath, the court is to hear and determine the case, as if an 

(a) 2 California Statutes, 82. 
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action had been brought and was pending, and judgment 
entered up as in other cases.(a) 



JUDGMENTS BY COURTS OF APPEAL. 

The appellate court may reverse, affirm, or modify the* 
judgment or order appealed from, and the judgment or order 
may be so reversed, affirmed or modified as to any or all of 
the parties, and it may set aside or confirm, or modify any or 
all of the proceedings subsequent to or dependent upon such 
judgment or order; and it may if necessary or proper order 
a new trial, and when the judgment or order is reversed 
or modified, the appellate court may order and direct 
complete restitution of all property and rights lost by the 
erroneous judgment or order; and when it appears to the 
appellate court that the appeal was made for delay only, it 
may add to the costs such damages as may be just and 
equitable. 

NEW TRIAL. 

Courts are required to grant new trials to a party apply- 
ing therefor, in all cases where it shall appear to the court, 
that in the progress of the trial an erroneous decision of a 
question of law has been made by the court, jury, or refe- 
rees against the party making the application, so that he did 
not have a fair trial. 

Misconduct of the jury ; 

Accident or surprise against which ordinary prudence 
could not have guarded against ; 

Newly discovered evidence, material for the party making 
the application, which he could not with reasonable diligence 
have discovered and produced at the trial ; 

Excessive damages appearing to have been given under 
the influence of passion or prejudice; 

Insufficiency of the evidence to justify the verdict or other 
decision ; or that the judgment or decision is against the law ; 

(a) 2 Califomia Statutes, 111. 
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If a party intends to move for a new trial he must give 
notice of the same, within two days after trial ; this notice 
should be given in writing and served on the opposite party 
or his attorney, in or to the opposite party or his attorney, 
or served upon either and entered on the minutes of the 
court ; and in case the motion is founded on the fact that 
there has been irregularity in the proceedings of the tribunal 
in trying the case; misconduct on the part of the jury; 
accident or surprise or newly discovered evidence ; then the 
party must within five days after notice given, state the 
grounds on which the motion is founded, verified by affi- 
davit. But where the motion is founded on the fact, that 
the judgment or decision is against law, or that the evidence 
was insufficient or the damages excessive, having been given 
under the influence of passion or prejudice, or that the 
tribunal in trying the case erred in deciding a material 
question of law which is excepted to by the party, then the 
party moving for a new trial shall make out a statement of 
the grounds on which he relies, and file the same with the 
clerk within five days fi'om time of service of notice ; and 
the party making the statement, if his motion is founded on 
any part of the evidence must incorporate so much of it as 
is necessary to explain the grounds taken, and apply to the 
opposite party or attorney to agree that the evidence he has 
included in his statement is true ; but if that is not agreed to 
by the opposite party and the statement cannot be made, 
so that he wiU agree to it and yet answer, then the next step 
to be taken is to give him notice that application will be 
made to the court to have the statement so far as regards 
the evidence referred to sanctioned by the court. Notice of 
the time and place of the application should be given to the 
opposite party that he may be present to urge anything 
against the statement so made out ; the court after hearing 
the parties will sanction or modify the statement to suit the 
evidence referred to. 

In case the application is of such a character that affidavits 
are filed upon which the motion is grbunded^ then the 
opposite party may file with the clerk counter affidavits one 
day before the hearing of the motion. 
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After the filing of affidavits or statement, application is to 
be made by the party applying for the new trial, and the 
court is to hear it, at the earliest period practicable.(a) 

APPEALS FROM JUSTICES^, RECORDERS^ AND MAYORS* COURTS. 

In civil actions appeals may be taken from judgments in 
these courts by either party to the county court. There may 
be tried anew in the county court, judgments in all civil 
cases rendered by justices', recorders' and mayors' courts.(J) 

APPEALS FROM PROBATE COURTS. 

An appeal may be taken from these courts to the district 
court of the district in which the probate court is held and 
will lie from a judgment or decree admitting or refusing a 
will to probate, from an order setting apart property or 
making an allowance to the widow and children. 

From an order granting letters testamentary or of admi- 
nistration, or appointing a guardian of any infant, or of 
insane person, or of a person incompetent to manage his 
property, or refusing to grant such letters, or to make such 
appointment, or making such letters or appointment; from an 
order directing the sale or conveyance of real property ; from 
all orders admitting or refusing will to probate, or deter- 
mining the validity thereof; and from all orders setting apart 
property or making allowances to widow, child, or children. 

From an order or decree by which a debt, claim, legacy, 
or distributive share is allowed, or payment thereof directed 
or by which such allowance or direction is refused : from an 
order made on the settlement of an executor, administrator,, 
or guardian : and all orders revoking letters testamentary or 
administration, and all orders, allowance, decree, rule or 
decision made by the court or judge. The appeal is to be 
taken within thirty days after the order or decree appealed 
from is entered with the clerk ; and the manner of effecting 
it in reference to the statement of the case, notice and 

(a) 2 Calirornia Statutes, 81. • (b) Laws of 1853, cb. IfS. 
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undertaking, is the same as in appeals from the district courts 
to the supreme court.(a) 



COUNTY COURTS. 

Appeals lie from these courts to the district courts in 
favor of either party ; 

From a final judgment rendered in an action or special 
proceeding commenced therein. 

From a judgment rendered on an appeal. 

From an order granting or refusing a new trial, or which 
affects a substantial right in an action or special proceeding. 

The undertaking, notice, statement, &c., are the same as in 
appeals to the supreme court from the district •courts.(6) 

Causes on appeal are to be tried anew in the appellate 
court.(c) 



APPEALS FROM DISTRICT COURTS, AND SUPREME COURT 

OF SAN FRANCISCO. 

Appeals lie from the district courts and supreme court of 
San Francisco to the supreme court. 

Either party may appeal from the judgment rendered in 
an action or special proceeding commenced in those courts 
or brought there from another court. And from an order 
made at a special term, granting or refusing a new trial, or 
which affects a substantial right in an action or special 
proceeding. When the appellant wishes a statement of the 
case to be annexed to the record of the judgment or order 
appealed from, it is necessary for him to make out such a 
statement, which statement is to contain the grounds on 
which he relies on the trial of the appeal, and so much of 
the evidence as may be necessary to explain them. 

This statement is to be made out and a copy of it served on 
the opposite party within twenty days after the entering of 
the judgment or order appealed from. 

(a) 2 California Statutes, 486. (c) Laws of 1863, ch. 173. 

(b) 2 California Statutes, 108. 
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If the statement thus made by the appellant is acceptable 
to the respondent he is to sign the same with the appellant, 
and then it becomes part of the case aod is annexed to the 
record of the judgment or order appealed from. 

But if it does not suit him he can within five days after 
service of it upon him, make out amendments to it and serve 
a copy on the appellant, then if the amendments are accept- 
able to the appellant the parties amend the statement accord- 
ingly and sign it: and have the same appended to the record 
of judgment or order appealed from ; but in case the amend- 
ments are not acceptable to the appellant he must give the 
respondent two days notice that he intends to present the 
statement and amendments to the judge who tried and heard 
the case, to have the same settled by said judge. When the 
time limited by the notice arrives the appellant is then to 
present the statement and amendments to the judge, who is 
thereupon to proceed and settle what is the true statement, 
after which it is to be put in form, and then he is to certify 
that the same is allowed by him, and is correct, and when 
signed by him it is to be annexed to the record of judgment 
or order appealed from. The time limited for the statement 
and amendments to be made, may be enlarged by order of 
the court on good cause shown. 

But when the appeal is taken from an order made at a 
special term upon affidavits filed, the affidavits are to be 
annexed to the record of the order instead of such state- 
ntbnts: 

To perfect the appeal, the appellant is to file with the 
clerk of the court where the judgment or order appealed 
from is entered a notice to the opposite party, stating the 
appeal from the judgment or some specific part thereof; and 
service on the respondent or attorney, with copy of same and 
within five days thereafter the appellant is to file with the 
clerk of the court, an undertaking executed by himself, 
and at least two sureties stating their places of residence and 
occupation, on one or several instruments as the appellant 
shall determine, in the sum of three hundred dollars to the 
effect that the appellant will pay all damages and costs 
that may be awarded against him in the appellate court,. 
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and in case of his failing to do so that they will pay for him 
on account thereof a sum not exceeding three hundred 
dollars ; but in case the appellant shall see proper to deposite 
three hundred dollars in place of the undertaking to abide 
the event of the suit he can do so. 

Where the judgment or order from which the appellant 
takes *the appeal directs the payment of mooey, and the 
appellant shall wish a stay of the execution of such judg- 
ment or order, the undertaking is to be for an amount 
double that of the judgment 6r order, and to the effect that 
the appellant will pay the judgment or order appealed from 
in case the judgment shall be affirmed by the appellate 
court ; but that if the judgment shall be determined, then 
that the appellant will pay such part, or on the failure of the 
appellant to do so that the undertakers will pay the same, 
or on account to the amount named in the undertaking. 

Where the judgment or order directs the delivery or 
assignment of documents or personal property to stay the 
execution of the judgment or order, the appellant is to file 
an undertaking with two good securities in such amount as 
the court from which the appeal is taken, or the county 
judge may fix and determine to the efifect that the appellant 
will obey the order of the appellate court, upon the appeal, 
or on his failure to do so that they will pay on account 
thereof the sum named in the undertaking. 

Where the judgment or order from which the appeal is 
taken directs the sale or delivery of possession of real pro- 
perty to stay the execution of the judgment or order, the 
appellant is to execute an undertaking with two sureties, in 
such sum as the court rendering the judgment may fix, to 
the effect, that during the possession of said property by the 
appellant, he will not commit or suffer to be committed any 
waste thereon, and that in case the judgment be affirmed by 
the appellate court he will pay the value of the use and 
occupation of the property, from the time of the appeal until 
the delivery of possession thereof, pursuant to the judgment 
or order of the appellate court ; but on failure of. the appel- 
lant, that the undertakers will pay on account of the waste 
and use and occupation the sum named in the undertaking. 



' 
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When the judgment or order from which an appeal is 
taken is for the sale of mortgaged premises and the payment 
of a deficiency, arising upon the sale to stay the execution 
thereof, the undertaking is to provide for the payment of 
such deficiency. 



CHAPTER nr. 



PRACTICE IN THE PROBATE COURTS. 

This court by law, has charge of the estates of deceased 
persons, and those incompetent to manage them, and control 
and charge of the persons and estates of minors, and those 
who are insane. The practice of the court is the same as 
that of the district court, varied only where the nature of 
the business requires it. 

The proceedings of this court are those in term and those 
out of term, all of which must be recorded in the minute book 
of the court, and at the end of each term signed by the 
judge. 

Those authorized to be made out of term are orders 
necessary for the probate of a will and to compel its pro- 
duction, for granting letters testamentary and administration, 
for granting letters guardianship, all citations, orders, de- 
crees and attachments, to compel new bonds, new sureties, 
or additional surety, given by executors, administrators or 
guardians, orders appointing appraisers of estates ; all orders 
for citations against persons charged with embezzling money 
property or eflfects of an estate, and all orders for citation 
against persons who are charged with having money, goods, 
chattels, bonds, accounts, or other papers belonging to an 
estate, which came to his possession, and held in trust for 
the executor or administrator, and to render account thereof, 
and his proceedings in relation thereto, all orders making 
allowance for widow and child or children, until letters upon 
the estate are granted ; all orders allowing or rejecting claims 
against estates, all orders to compel a surviving partner of 
the deceased to settle with the executor or administrator, all 
orders for citations against guardians, executors, or adminis- 

S 
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trators, to show cause why they should not exhibit their 
accounts and vouchers, and to show cause after they have 
been exhibited why they should not settle them, all orders 
for citations, to show cause why they should not be attached 
and committed to jail, for not so exhibiting their accounts 
and vouchers, or settling the same ; all orders of attachment 
and commitment for failing so to exhibit, or settle their 
accounts, all orders of citation, attachment and commitment 
to jail against guardians, executors, or administrators, to 
compel them to answer under oath touching their proceed- 
ings as such guardian, executor, or administrator, all orders 
to suspend guardians, executors, and administrators, for 
wasting, embezzling, or until investigation is had of the 
matter, and all orders necessary to appoint a special admi- 
nistrator for such estates during the suspension, all orders 
to compel such suspended guardians, executors, or adminis- 
trators, to appear and answer under oath in regard to their 
proceedings. All other proceedings of the court are to be 
done in term time, or at a special term appointed by the 
judge for that special proceeding.(a) 

All writs and orders ordered by the judge or court are to 
be issued by the clerk, signed by him and authenticated 
with the seal of the court, except subpoenas, the seal to them 
not being required. All notice given to parties is to be by 
citation, briefly stating the nature of the proceeding unless 
ordered to be done differently by the court. The citation or 
notice is to state the time and place the party is required to 
appear before the court. Service of the citation, unless other- 
wise directed, is to be at least five days before its return, 
and is to be served by copy of the writ delivered to the 
person required to be served with it{b) 



SEITLEMENT OF ESTATES. 



A person may alter the descent and distribution of his 
estate by will, and the estate is to be settled according to the 

(a) 2 Cal. Stat , ch. 124, p. 448. (b) 2 Cal. Stat, ch. 124, p. 448. 
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•will. If no will is made, then the estate is to descend and be 
distributed according to law.(a) 

Where a will is made and an executor named who is 
twenty-one years of age, and is not incompetent from 
habits of drunkenness, improvidence, or want of under- 
standing, or convicted of an infamous crime he is entitled to 
execute the will, and settle the estate, but before he can 
commence the execution of his trust, the will is to be proven 
and admitted to probate, and the executor is to give bond 
to the state, with two or more suflScient securities to be 
approved of by the probate court, in a sum double the 
amount of the estate ; but if the will dispenses with a bond 
from the executor, the court is to do so also, unless it 
appears necessary, and then it is to be required by the court 
as in other cases. When there are several executors, each is 
to give a separate bond.(J) 



WILL. 

A will is valid when made by persons over the age of 
eighteen years, of sound mind, and may extend to the dis- 
position of the whole of the testator's property, both real 
and personal. 

A sailor or mariner in actual service may dispose of his 
personal property by a nuncupative will, if made during 
such service. Any other person may dispose of five hundred 
dollars of an estate by such will, if it is made at his or her 
dwelling, and during their last sickness, or at a place where 
they had resided for ten days or more, or where they had 
been taken sick from home and died before their return ; 
but such nuncupative will to be valid, must be witnessed 
by two witnesses who were present at the making, Vnd the 
testator or testatrix must bid some one present to bear wit- 
ness that such was his or her will, or to that eflFect. Wills of 
other persons and in all other cases must be reduced to writ- 
ing, and signed by vthe testator or testatrix or some person for 

(a) 2 CaL Slat, p. 463, sea 42. (&) 2 CaL Stat., p. 448, ch. 124. 



36 PRACTICE IN THE PROBATE COURTS. 

them, in their presence and by their express command, and 
attested by two or more competent witnesses, who sub- 
scribed their names as such in the presence of the person 
making the will. 

A married woman cannot make, alter, or revoke a will, 
unless by the written consent of her husband endorsed upon 
the same, except in cases when by marriage contract she 
has the right. Her wills must be reduced to writing and 
witnessed as others are. 

All beneficial devises, gifts, or legacies given by the will 
to a subscribing witness are void, unless the will can be 
proved by two other witnesses. 

Where by the will not being proved, a part of the testa- 
tor's estate would descend to the witness, the witness is 
competent, and the share equal to the gift, devise, or legacy, 
is to be paid the witness by the executor. 

A will may be revoked by burning, cancelling, or obli- 
terating the same by the testator or some person for him in 
his presence, or by some other will, codicil, or instrument of 
writing executed and witnessed as a will. 

The will of a feme sole is revoked by marriage. The will 
of a single man is revoked by marriage, unless his wife is 
provided for by marriage contract, or provided for in his will, 
or mentioned in his will in such manner as to show an 
intention not to make any provision for his wife. 

A bond covenant or agreement made after the execution 
or publication of a will to convey any property devised will 
not revoke it, the parties taking such instrument is left to 
his remedies against the legatees, as if the property had been 
inherited by them as heirs ; so too a charge or incumbrance 
put upon any portion of an estate after it was devised, does 
not operate as a revocation, but the devise is to pass to the 
legatee, and the charge or incumbrance is a charge or 
incumbrance upon the whole estate. If after the execution 
and publication of a will a child is born to the testator or 
testatrix, and no provision made therein, the will is not 
revoked, but the child is entitled from the legatees, to the 
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share of his or her parents' estate, as if no will was made, 
Tinless it is apparent from the will that the parent intended 
to make no provision for such child. 

And where no provision is made by the parent for his 
child, or the issue of his deceased child in the will, and from 
the will it is not apparent that such omission was intended, 
the child or issue thereof is entitled to share in the estate of 
the parent as if no will was made. 

Where the testator shall name a debtor his executor, it 
does not extinguish the debt but must be settled for as other 
moneys in his hands, and the bequest of the liability of the 
debtor, does not operate as against creditors, if there should 
not be assets enough without it to satisfy them, and such 
bequest is to be considered as any other.(o) 

^Where a bond, covenant or agreement is made after the 
will, or a charge or incumbrance is put upon any part of the 
estate devised by the will, or no provision is made for children 
born after making the wUl, or no provision is made for those 
born or their issue, the damages for breach of the contract, 
or charge or incumbrance is to be taken from the estate not 
disposed of by the wUl, if any, but if none or not sufficient, 
then the legatees, in proportion to the value of their legacies, 
are to respond to or pay the same unless the obvious inten- 
tion of the testator or testatrix would be defeated, if so then 
the specific legacy must be exempted from such propor* 
tional payment. 

If a child or children, or their descendants are not named 
or provided for in the will, and have received in the life 
time of the parent, by way of advancement, money, or pro- 
perty, equal to their share of the estate, they are to have 
nothing from the estate. 

Whenever any estate is by will devised to a relation of 
the testator or testatrix, and the devisee dies before the 
testator or testatrix the descendants of such devisee or 
legatee take the estate. 

All devises of real property are to be construed, so as to 
transfer all the interest that the devisor had to the property 

(a) 2 California Statatee, p. 461, sec. 109. 
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to the devisee, unless it clearly appears from the will that he 
intended to pass a less estate. 

All property acquired after the making of a will is to pass 
by it, if it clearly appears from the will that such was the 
intention of the testator or testatrix. 

All wills made in any other state of the union, or in a 
foreign country, to be valid and operate on either real or 
personal property in this state, must be made in the manner 
pointed out. 

A will made out of the state by a married woman who 
makes it under a contract of marriage, if the contract is valid 
where the will is made, and by it the husband gives the 
authority to her to make a will, then if it is made in con- 
formity with the directions given, it will operate to transfer 
property in this state, either real or personal, but if the wife 
has no such power given her by her contract with her hus- 
band, his written consent is necessary.(a) 



PROBATE OF WILLS. 

Proof taken and probate entered of all wills by the pro- 
bate court of the state where a person resided at the time of 
his death, whether he died at home or elsewhere, and shall 
have made a will, proof, and probate of the same is to be 
made before the probate court of the county. 

Where a person may die out of the state and has no resi- 
dence in it, but has property in it, and shall have made a will, 
the proof and probate of his will is to be before the court of the 
county where any of his property may be situated ; when a 
person shall have property in the state, being a non-resident, 
and shall die in the county where some or all of his property 
is situated, the court in the county where he dies is to take 
proof and enter probate of his will, if he made one ; but if 
such person shall have died in a county other than the one 
where his property is situated the latter is to. take the proof 
and probate of his will. Where a person that is possessed of 

(a) I California Statutes, 11*1 to 179. 



PRACTICE IN THE PROBATE COURTS. 89 

property in different counties of the state, and is not a resi- 
dent of the state, shall die out of the state, and shall have 
made a will, proof and probate of it may be by the court of 
any county, and the court before which application is first 
made has exclusive jurisdiction in the matter. Where the 
probate judge is a witness to a will, executor or trustee, 
legatee or devisee, probate of it cannot be made by such 
judge, nor can he grant letters testamentary to the executor, 
or letters of administration with the will annexed ; where 
that is the case, the probate court of the adjoining county has 
jurisdiction.(a) 



PRODUCTION OP WILLS. 

The person having possession of a will i^ to deliver the 
same to the probate court that may have jurisdiction of the 
matter, or to the executor named therein, within thirty days 
after he shall know of the testator's death. The same rule 
applies to an executor who has a will in his possession. Any 
person who fails to comply with the rule is liable to the 
parties interested in the will to the extent of the damages 
sustained by reason of the non-production of the will, and if 
any person having the possession of a will, fails to deliver 
the same within the time limited, then the court on petition 
being filed by the executor named in a will or any person 
interested in it, for that purpose may order the will to be pro- 
duced at a time to be named in the order. A copy of the 
order is to be served on the person having the will ; if after 
service of the order he refuses to deliver the will, the court 
may issue a warrant and have him committed to the jail, and 
kept in confinement until the will is produced. Application 
for aU orders for the production of a will may be made to the 
judge out of term, and he may make anid enforce them also 
out of term time.(6) 

(a) 2 CaL Stat., 48, 249, 260, 251, 252. (b) 2 Cal. Stat, 449. 



40 PRACTICE IN THE PROBATE COURTS. 



PROOF OF A WILL. 

The court having jurisdiction of a will, and the same being 
in his possession, may appoint any time for its proof, not less 
than ten nor more than thirty days, and shall cause notice 
thereof to be published twice a week in some paper published 
in the county, but if no paper is published in the county, 
then by written notices posted up in three public places in the 
county, and in addition to the notice thus to be given, citations 
are to issue to the heirs of the testator residing in the county, 
if any, and to the executors named in the will, if they have 
not as yet applied for letters testamentary, and also sub- 
poenas for the subscribing witnesses, at the time appointed 
for the proof of the will or any other time to which it may 
be construed. Notice having been given, proof of it is to be 
made, and evidence of the service of the citations taken, 
after which the court is to ascertain if any person interested 
in the will whether minors or others, are non-residents of 
the county, if so, the court is to appoint some attorney who 
will act for and represent them in the matter, and further to 
ascertain if any person contests the proof and probate of the 
will. If no contest of the proof and probate of the will is 
made, the court is to proceed and take the proof of one of 
the subscribing witnesses to the will, which is to be reduced 
to writing and signed by the witness. If the witness shall 
testify that the will was executed by the testator in the 
manner pointed out, and was of sound mind and under no 
restraint at the time, the court is to admit the same to pro- 
bate. The court is then to attach to the will a certificate 
that it has been proven, signed by the judge and attested by 
the seal of the court, which together with the testimony ta- 
ken, is to be filed with the clerk, who is to record them in a 
book provided for that purpose. 

But if the proof and probate of the will shall be contested, 
which can be done by any person interested in it, by filing 
a written statement of the grounds he does it upon, and filing 
the same with the court, then the court upon the will being 
contested is to require all the subscribing witnesses to the 
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will in the county to appear and testify touching the same ; 
their death, absence or insanity, will excuse them, but the dis- 
ability must be made out satisfactorily to the court by proof 
before he will proceed without their testimony ; if none of the 
subscribing witnesses reside in the county, or are excused 
from testifying the court may admit the evidence of other wit- 
nesses as to the surety of the testator, and execution of the 
will or of the testator's handwriting, or of that of the wit- 
nesses or one of them, the testimony to be reduced to writing 
and signed by the witnesses who shall give it. If upon 
hearing the proof and allegation of the parties the court shall 
be of opinion that the will was executed by the testator and 
at the time he was under no restraint, and of sound mind, 
and the will is executed as pointed out, the will is to be 
entered of probate, and the certificate attached to the will, 
which together with the testimony is to be filed with and re- 
corded by the clerk. In this way wills are to be proven and 
entered of probate, after which letters testamentary may 
issue to the executor or executors, or letters of administration 
with the will annexed may issue to an administrator ; but 
before we proceed to. state how that is done we will consider 
the eflFect of such proof and probate of the will.(a) 



HOW PROOF AND VALIDITY MAY BE CONTESTED. 

The proof and validity of a will may be contested at any 
time within twelve months after the decease of the testa- 
tor by any person interested in it. To do it the- person 
must file in the court where probate of it was made, a 
petition in writing containing his allegations against the 
validity or sufficiency of the proof of the will and pray- 
ing that probate thereof be revoked. Upon that being 
done a citation is to issue to the executor or administra- 
tor, as the case may be, and to all the legatees named 
in the will residing in the state, or to their guardians, 
if they are minors and have guardians, or to their personal 
representatives if any are dead, requiring them to appear at 

(a) 2 California Statutes, 448 to 452. 
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some regular term of the court, to show cause why the pro- 
bate of the will should not be revoked. 

At the time appointed for showing cause or at any time 
thereafter to which it may be construed, personal service of 
the citations having been made and evidence of it given to 
the satisfaction of. the court, the court is* to ascertain whether 
there are any minors served with citation who have no 
guardians, if so then the court is to appoint some attorney 
who will act for them in the matter. Then the court is to 
proceed and hear the proof and allegations of the parties, 
after which if the court shall think the will valid and the 
proof was sufficient he is so to decide confirming the probate 
dismissing the petition and rendering judgment against the 
petitioner for the costs ; but if the will from some cause is 
invalid or the proof was not sufficient, the probate is to be 
revoked and judgment against the legatees for the costs to 
be paid out of the estate. The revocation of a probate of a 
wi}l suspends the powers of the executor or administrator, 
but no liability attaches to them on account of their acts 
previous thereto, done in good faith. 

If the validity of a will or the proof of it is not so con- 
tested, before the proof taken or within the year thereafter, 
the validity of the will and sufficiency of proof thereof is 
conclusive as to the rights of all persons, except as to infants, 
married woman, and persons of unsound mind ; they and 
each of them have one year after their disabilities are re- 
moved to contest the same.(a) 



PROOF OP LOST WILLS. 

The proof of the execution of a lost will is the same as one 
in existence. But before entering upon the proof of the exe- 
cution of it, it must be satisfactorily proven to the court that 
it was in existence at the death of the testator, or fraudu- 
lently destroyed in his life time, and its provisions must be 
clearly and distinctly proven by at least two credible wit- 
nesses. During the pendency of the application to prove the 

(a) 2 California Statutes, 460. 
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lost will, the court is to restrain the executor appointed under 
another will, if any, or an administrator if any have been 
appointed, from any acts that would be injurious to the 
legatees under the lost will. In case the proof of the loss of 
the will and the contents is made to the satisfaction of the 
court, then the proof of its execution is to be taken. If duly 
executed the contents or provisions of the will are to be 
clearly stated, and certified by the court, under the hand of 
the judge and seal thereof. 

The certificate of the proof of the will, together with its 
provisions and testimony taken is to be filed with the clerk 
and recorded as in other cases. 

The proof of these wills is subject to be contested as 
other wills.(a) 

PROBATE OF FOREIGN WILLS, 

A foreign will executed according to the laws of this state 
may be proved and probate taken according to the laws of 
the state or country where made, and a copy thereof may be 
filed in the probate courts of the county in this state, in which 
the testator was possessed of any property, but to give it force 
and effect, the copy of the will and probate duly authen- 
ticated is to be filed by the executor or person interested in 
the will, upon which the court is to appoint a time for its 
hearing, and have notice given as required to be done in 
other cases, and in like manner and effect the validity and 
proof of it are subject to be contested.(&) Whether contested 
or not, if the court shall be of opinion that the instrument is 
the will of the testator, a copy of the will and probate is to 
be filed with the clerk who is to record the same.(c) 



LETTERS TESTAMENTARY OR ADMINISTRATION. 

If the executor is entitled to execute the will, bond is to 
be taken from and letters given him. Objections may be 

(a) 2 Oal. Stat, 452. (c) 2 OaL Stat, p. 461, sec. 27 to 36. 

(6) 1 Gal. Stat, 177, 178, 179. 
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made to granting letters testamentary to the executors named 
in the will or any of them, by any person interested in the 
wilL The objection is to be in writing and filed with the court 
authorized to grant the letters, and the court is to hear and 
determine them. If the executor named in the will is a 
minor the court is to appoint an administrator with the will 
annexed during the minority of the executor, and after his arri- 
val at age he may give bond and receive letters testamentary 
and proceed and discharge the trust in place of the admi- 
nistrator durante minore. And where there are two executors 
named in the will and one is a minor the other may give 
bond and receive letters and act alone until the minor shall 
become of age, and when the minor shall become of age and 
give bond and receive letters both are to act as executors 
jointly. If the wife is named as executrix, and after she has 
received her letters she should marry again, her power to 
act as such ceases from that time. 

An executor of an executor cannot act except for the 
estate of the deceased executor and administrator. Admi- 
nistration de bonis non with the will annexed is to be 
granted upon the other estate. Where unreasonable delay 
has occurred, in applying for letters testamentary, the 
court may appoint a special administrator with the will 
annexed. The order of appointment is to fix and limit 
his powers. The court can authorize him to bring suit 
in favor of the estate but not to subject him to suit 
on claims against it. On the granting of letters testa- 
mentary or administration his powers cease. K one of 
several executors should die or become incompetent, the 
surviving executor is to complete the execution of the 
trust, or if all die or become incompetent, an adminis- 
trator de bonis non with the will annexed is to be 
appointed. The application for and manner of the appoint- 
ment, person appointed, bond, oath, and letters to be as in 
other cases. 

After letters of administration shall have been given upon 
the estate of a person as intestate when in fact he made a 
will, but it was not known until after such administration 
was granted, on proof and probate of the will, the letters of 
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administration are to be revoked, and the executor named is 
to have letters testamentary upon the estate, and the estate is 
to be settled according to the will, the property and effects in 
the hands of the administrator, to be given to the executor. 
All suits in favor of such administrator are to be prosecuted to 
final judgment by the executor, and where an estate has 
been finally settled and property distributed amongst credi- 
tors, heirs, or legatees, and after property belonging to 
the estate is discovered, the executor is to take such pro- 
perty and dispose of the same according to the rights of 
parties to the same, but subject to the order of the court in 
the matter. 

Before letters are given to the executor the bond is to be 
executed and approved, and then he is to take an oath 
before the probate judge or clerk that he will perform the 
duties of executor according to law, which is to be reduced 
to writing and subscribed by him ; on this being done and 
the letters signed by the clerk and seal prefixed thereto, and 
delivered to the executor, then and not till then is he clothed 
with authority to act.(a) 

intestate's estate. 

All persons dying without will are intestates, and their 
estates arc to be settled by an administrator appointed by 
the probate court, the estate to be settled according to the 
directions of the court. The surviving husband or wife or 
such person as he or she may select, are first entitled to be 
appointed, next the children of the intestate, next the father 
or mother, next the brothers, next the sisters, next the 
grandchildren, next any other of the next of kin, who would 
be entitled to share in the distribution of the estate, next the 
public administrator, next the creditors, and any person 
competent. A person to be competent must be over 
twenty one years of age, never have been convicted of 
an infamous crime, not wanting in capacity, not impro- 
vident or addicted to drunkenness. Where there are 

(a) 2 Oaliforoia Statutes, 452. 
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several persons equally entitled to the administration, the 
court is to appoint one or more, and in making a selection 
males are to be preferred to females. 

The marriage of the surviving wife forfeits her right to 
administration, and if after her appointment as adminis- 
tratrix she marries, it suspends her powers as such, and then 
an administrator de bonis non is to be appointed in her stead. 
Where a minor is entitled to administration it is to be given 
his guardian if he have one ; where two are equally entitled 
to the administration, one may select a person to act with 
the other, and if suitable the court is to appoint him, such 
selection to be in writing signed and filed in court. 

Where several administrators have been appointed and 
one of them becomes incompetent, or shall die, or is convicted 
of an infamous offence, or his letters of administration are 
revoked, the remaining administrator is to complete the 
administration of the estate. If all however should become 
incompetent, die, or be convicted of an infamous offence, or 
their letters be revoked, new letters are to issue to those 
entitled as stated, to administer on the unadministered part 
of the estate. The bond, oath, letters, and powers of the 
administrator de bonis non are the same as other adminis- 
trators. 

The letters are evidence of the appointment, also a copy 
of the order of appointment and the certificate of the clerk 
that the bond was given, the letters issued, and that they 
are not revoked, are tantamount to the letters. 

Where the probate judge is next of kin to the intestate he 
cannot act in reference to his estate as judge, either to 
appoint and administer, receive bond, settle accounts, or 
anything in reference to it, but may become administrator, 
and settle the estate. Where the judge of the proper county 
is excluded on account of interest from acting, the probate 
court of an adjoining county has jurisdiction of the matter. 

The court may appoint a special administrator if no appli- 
cation is made and unreasonable delay has occurred. 

In making such appointment the court is to give it to the 
one entitled, or give the estate in charge of the public admi- 
nistrator if there is one in the county. The order of appoint- 
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ment is to state the power to be exercised. The bond, oath, 
and letteis of such special administrator are the same as in 
other cases, and snch special administrator may be appointed 
on the death or revocation of an administrator. Where 
a fraud has been committed or is about to be committed by 
the administrator, or where he has wasted, embezzled, or 
mismanaged the estate, or is about to do so, the court is to 
suspend the powers of the administrator and if necessary to 
appoint a special one ; and after service of citation and on 
hearing of the matter the court may revoke the letters and 
appoint an administrator; the notice of the citation if he has 
absconded or conceals himself or has removed from the 
county is to be published as the court shall direct. To 
compel the attendance of the administrator, the court may 
issue attachment and require him to answer questions 
touching his acts as administrator, and on his refusal, the 
court may commit him to jail until he obey. The suspension 
and appointment of the special administrator may be upon 
the knowledge of the judge or upon credible information. 
The powers of such special administrator or public admi- 
nistrator extends until an administrator is appointed ; when 
that is done he is to surrender to the administrator the pro- 
perty and effects of the estate. The court may empower such 
special administrator to bring suit upon any or all claims in 
favor of the estate, but not to subject him to any suits on 
account of claims against it. 

Where an estate has been finally settled and property 
distributed, and afterwards property belonging to such 
estate shall be discovered, then the court is to appoint an 
administrator cfe bonis non for such estate.(a) 



HOW LETTERS OF ADMINISTRATION ARE GRANTED. 

A person wishing letters of administration upon an estate 
is to present his petition to the probate court, showing that 
th^ court has jurisdiction of the case. Aftier filing of the peti- 
tion, the derk of the court is to give notice of the time when 

(a) 2 California Statutes, 452. 
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the petition will be heard, whose estate letters will be 
granted upon, and who is the applicant therefor. Three 
written notices are to be posted up in three public places in 
the county, one of them to be posted up where the court is 
held. 

Any person may oppose the petition by filing a written 
statement of the grounds of his opposition whether on the 
grounds of incompetency or the right to the same in himself. 
Before the petition is heard the court is to require proof of 
the death of the intestate, and whether he made a will or 
not. If the court is satisfied on those points, and that notice 
was given of the application, the court is to hear the petition. 
If there be no opposition, and the applicant appears to be en- 
titled to the administration and is competent, letters are to 
be given him, but if there is opposition, the court is to give 
the letters to the one who is entitled, if competent, if not 
competent then to the one next entitled, if competent. 

After the decision of the court, the person who is to 
receive the letters must give bond as required from execu- 
toi*s, and take and subscribe an oath to administer the estate 
according to law. Where two administrators are appointed 
each must give a separate bond. After giving the bond and 
taking and subscribing the oath, and the letters are given, 
they are then authorized to act.(a) 



B0NI>S OF ADMINISTRATORS AND EXECUTORS. 

The bond of each executor or administrator must be 
separate and the sureties jointly and severally liable thereon. 
The sureties must justify before the judge of a court of record 
under oath, to the effect that they are householders or free- 
holders, and residents of the state, and worth double the 
amount for which they become liable over and above their 
debts and liabilities of property exempt from execution. 
Such justification is to be in writing signed by the sureties 
and certified by the judge and filed with the bond. Where 

(a) 2 California Statutes, 452. 
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the penal sam of the bond is more than five thousand dol- 
lars, the sureties may justify, provided the two sureties have 
property equal to that amount.(a) 



THEIR SITRETIES, RESIGNATION, AND REVOCATION OF 

LETTERS. 

If it is ascertained by the probate judge that a bond is 
defective, or sureties to it insufficient, he is to cite the admin- 
istrator or executor before him, to show cause why further 
security should not be given. The citation is to name the 
time and place, and to be personally served five days before 
the time fixed for the hearing ; but if the administrator or 
executor cannot be found, then the citation is to be served 
by leaving a copy at his last place of residence. 

Where the sureties have become or are becoming insol- 
vent, or have removed or are about to remove from the 
state, or firom any other cause the bond is insufficient, any 
person interested in the estate may, by petition, apply for 
citation to have further security given. 

The sureties, or either of them, to a bond, have a right to 
be released therefrom. To obtain a release, they are to apply 
by petition to the probate judge, for a citation against their 
principal to show why the release should not be had. 

At the time fixed by the citation, or at any other time to 
which the hearing of the matter of the citation may have 
been adjourned, the judge, before he proceeds to hear and 
determine the matter, is to ascertain if the citation has been 
served ; if so, he is then to proceed, and determine the ques- 
tion. In cases requiring further security, he is to order that 
it be given within five days, or that their letters be revoked 
and powers cease. If the case requires new sureties on the 
application of the old ones, he is to order that it be done in five 
days, or that their letters be revoked and powel^ be suspended. 

Where he fails to render his accounts upon citation issued 
by the court for that purpose, the court may revoke his 

(a) 2 California Stotates, 452. 
4 
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letters or attach him ; and where he has mismanaged, em- 
bezzled, or wasted the property, or is guilty of negligence, 
and it shall so appear to the court from his accounts, his 
statements under oath, or in any other way, his letters must 
be revoked. 

If additional security or new bond is given within the time 
limited, the right and powers of the executor or adminis- 
trator remain, otherwise they are extinguished from and after 
such time. 

K the executor or administrator shall give new bond on 
the application of the surety or sureties on the old bond, the 
sureties are liable for all acts of their principal persons to 
the time of the approval and acceptance of the new bond, 
and the judge is to endorse on their bond, that from that 
time they are not liable for any acts done thereafter. 

If, after administration shall have been granted upon an 
estate, a will of the intestate shall be discovered and proven, 
and probate allowed, the letters of the administrator are to be 
revoked and his powers to cease, which the court is to order. 

An executor or administrator wishing to resign his ap- 
pointment, must do so in writing, which will take effect, 
when an administrator de bonis non with or without the will 
annexed, as the case may be, has been appointed, and letters 
issued to him, and the person resigning, has fully settled his 
accounts and delivered over all the estate to him. All acts 
of an administrator or executor, as such, before revocation of 
their letters and resignation accepted, are valid as if they 
had completed the execution of their trust.(a) 



RIGHTS OF EXECUTORS AND ADMINISTRATORS. 

Where the intestate or testator left no widow or heirs, the 
executor or administrator of an estate is entitled to the 
possession of the real and personal property of the estate ; 
but where he left a widow and heirs, then they are entitled 
lo the homestead, if in an incorporated town or city; 

(a) 2 Oaliforaia Statutes, 452. 
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but if not SO situated, then they are entitled to the home- 
stead and twenty acres of land on which it may stand, 
and the property exempt from execution. If, however, there 
are neither widow nor children of the intestate or testator, 
but heirs, then the homestead, but not the personal property 
exempt from execution, is to be retained by the heirs ; and 
the executor or administrator has the right to collect all debts 
due the intestate or testator, and if not paid without suit, then 
to bring suit therefor in his name, as such administrator or 
executor, without joining them for whose benefit the suit is 
prosecuted ; and he can sue for and recover the possession of 
real or personal property of the testator or intestate, and re- 
ceive the rents and profits of the real estate imtil the estate is 
settled or ordered to be delivered to the heirs or devisees by 
the court. It is his duty to keep in good tenantable repair all 
houses, buildings, and fixtures thereon, that may come under 
his control ; and he can sue for and recover damages against 
any person who wasted, destroyed, took, carried away, or 
converted to his own use, the goods of his testator or intestate, 
in his life time, and sue for and recover for trespass committed 
on the real estate of his testator or intestate in his life time. 
He can sue for and recover on the bond of any former exe- 
cutor or administrator of the same estate. He can, with the 
approbation of the probate judge, compound a debt due the 
estate, with a debtor thereof, upon receiving a just dividend 
of his effects, and can sue the surviving partner of his intestate 
or testator, for settlement of the accounts of the partnership, as 
fully as if his testator or intestate were living. If his testator 
or intestate in his life time conveyed any interest in real 
estate, or transferred any goods, chattels, rights, or credits 
fraudulently as against creditors, and such creditors shall 
apply to have suit brought for such property, and shall 
indemnify him on account of his proceedings, then he can 
bring suit and recover such property or damages therefor. 
He can sell the personal property of the estate, and when ne- 
cessary to pay the debts or legacies, can sell the real estate ; 
both kinds of property, however are to be sold under the 
directions of the probate court, except where the testator, by the 
provisions of his will, directed the sale of certain pieces of real 
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estate, and then the sale is to be made without the order of the 
court, but it is to be conducted in the manner of sales of real 
estate by order x)f the court, unless otherwise directed by 
the provisions of the will. He can sell property, real and per- 
sonal, devised to pay valid claims against the estate, if there 
be not other property and effects to pay them with ; but the 
property provided by will to pay debts and liabilities of the 
testator is first to be disposed of before that devised ; and 
where general and specific legacies are given by will, the 
general legacies are to be sold before specific ones, to pay debts 
and liabilities of the testator. He may compel the specific 
performance of all contracts with his testator or intestate for 
the conveyance of real estate, commencing an action therefor, 
or completing the action already commenced, if any. He 
may receive the title in trust for those entitled to property. 
He can prosecute in an action any person who has concealed, 
embezzled, or alienated any money, goods, or effects of the 
deceased after his death, and can recover double the amount 
thereof, or can compel any person who has concealed or has 
in his possession, or knows of any deeds, conveyances, lands, 
contracts, or other writings which contain evidence of, or 
tend to disclose the right, title, interest, or claims of the 
deceased to any real or personal estate, or any claim or 
demand of the deceased, by citation and imprisonment, to 
answer under oath touching the same, and by imprison- 
ment to deliver the same to him. And where any person 
has been entrusted with any part of the estate of the 
deceased, he can compel such person by citation and impri- 
sonment to render an account thereof under oath, and his 
proceeding in regard thereto, and the delivery of the pro- 
perty or payment of the money to him. The citation is to 
b^ issued by the probate court having jurisdiction of the 
estate, and that granted the letters, but the person may be 
examined before the probate court of the county in which 
he may be found.(a) 

(a) 2 California Statutes, ch. 3 and 4, p. 452, 460. 
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DUTIES AND OBLIGATIONS. 

At the time of the appointment of the executor or adminis- 
trator it is his duty to apply to the court for the appointment 
of persons who are disinterested, to act as appraisers of the 
estate. Upon receiving his letters and copy of the order, he 
is to proceed and take possession of all of the personal and 
real estate that the testator or intestate had at the time of 
his death, not possessed as of rights by the widow, children, 
or heirs. Before the appraisers proceed to the execution of 
their duty, they are to take and subscribe an oath that they 
will truly, honestly, and impartially appraise the property 
exhibited to them, to the best of their knowledge and ability ; 
after which the executor or administrator is to present them 
with the property and assets of the estate, including notes, 
bonds, accounts, mortgages, and other evidences of claims, 
and they are to proceed and appraise the same, and in doing 
it an inventory thereof is to be made, showing the amount 
and kind of property, and the value in dollars and cents, 
including the debts on accounts, mortgages, notes, interest 
in partnership, and all other securities or interests coming 
to or belonging to the intestate or testator, or owned by 
him at his death. Any account, claim or demand against 
the executor or administrator is to be included in the 
inventory, specifying and describing the interest and sure- 
ties as they existed at the time of the intestate's or tes- 
tator's death, giving the amount, when due, indorsements 
and when made, the amount that may be collected from 
each debt, security or interest, and the money belonging to 
the testator or intestate at his death, which passed into the 
hands of the executor or administrator after the inventory has 
been completed. The inventory is to be signed by the exe- 
cutor, and after that is done the administrator or executor is 
to take and subscribe an oath before the probate judge or clerk 
thereof, that the inventory contains a true statement of all 
the estate of the deceased, which has come to his knowledge 
and possession, and particularly of all money belonging to 
the deceased, and of all just claims of the deceased against the 
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executor or administrator. The oath, together with that of 
the appraisers, is to be endorsed upon, or attached to the in- 
ventory which the executor or administrator is to file in the 
court at the next term after his appointment, [but if it cannot 
be conveniently done in that time, then the court may, on 
application for that purpose by the executor or administrator, 
extend the time, but not more than two months.] If the 
property to be appraised is situated in another county than 
the county where letters issue, the probate court of the 
county where the property is situated may appoint apprai- 
sers to appraise it, or the court that issued the letters may 
appoint them, or require the regular appraisers in the case to 
make the appraisement. If the property is appraised by 
different appraisers, it is to be done as stated, [under oath, 
subscribed by the appraisers, the inventory describing the 
property and price being prefixed and signed by them.] 

Where the property is appraised by different appraisers, 
the inventories are to be added together, which, when done, 
forms the inventory of the estate, to which the oath of the 
executor or administrator is to be annexed. 

The executor or administrator, as soon as he shall receive 
any moneys of the estate, is to pay the funeral expenses, 
expenses of the last sickness, and allowance made to the family 
of the deceased ; all other payments, except expenses of the 
administrator, must be made by order of the court. Where 
the share or portion of one of the heirs or legatees, has by 
the order of the court, been assigned and set apart, and bond 
taken from him to pay his proportion of the debts of th(e 
estate, when the time comes that payment thereof should be 
made, application is to be made to the court by petition for 
citation against such party to show cause why he should not 
make the payments, and after the citation is personally served 
and the time arrived to show cause, the court, after hearing 
the parties, if it shall think the payment should be made, 
will so order it, fixing the amount and time when payable ; 
and if not paid within the time, suit is to be brought on the 
bond by the executor or administrator.(a) 

(a) 2 California Statutes, ch. 124, p. 448 to 489. 
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CLAIMS AGAINST THE ESTATE. 

The executor or administrator, immediately after and at 
the time of his appointment, is to obtain the order of the 
court fixing the time that notice to the creditors of the estate, 
to present their claims for settlement, is to be published. 
The court may fix any time not less than once a week for 
four weeks, nor more than ten months; to be published 
in a newspaper in the county, if one, but if none, then the 
court is to designate the papers. The notice is to require all 
persons having claims against the deceased to present them, 
with the necessary vouchers, within ten months thereafter, to 
the executor or administrator at his residence or place of 
business, describing it. Afl»r the publication of the notice, 
he is to file with the court a copy thereof, together with the 
affidavit of the printer or publisher that the same was pub- 
lished as required by the order.(a) 

He is to require all claims presented for his allowance to 
be verified by the oath of the claimant, that the amount 
thereof is justly due, that no payments have been made upon 
it, and that there are no set-ofis to the same, to his know- 
ledge ; and he may, in addition, require of the claimant satis- 
factory vouchers. 

All claims presented he is to allow as valid or to reject 
them; if allowed, the same are to be presented, and approved 
or rejected by the probate court, which is to endorse the same,, 
giving the date of approval or rejection. 

Any claim barred by the statute of limitation is not to. be 
allowed by the administrator or executor, but the time from 
the death of the deceased until the appointment is perfected 
is not to be counted against a claim, and if not presented 
within the ten months from date of notice or from maturity, 
the same is barred and is not to be received and allowed 
as a claim against the estate. Suit cannot be maintained 
and recovery had against the executor or administrator 
unless the same is presented to the executpr or adminis- 
trator for allowance, and payment in due course of adminis- 

(a) 2 California Statates, 464. 
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tration ; but if suit is brought and judgment recovered, no 
lien is created thereby, nor can an execution issue thereon, 
nor will it give the creditor any priority of payment. The 
record thereof is to be presented to the executor or adminis- 
trator for payment or dividend, in due administration of the 
estate, and is by him to be treated as any other valid claim 
against the estate. 

Where the executor or the probate judge is willing to allow 
part of the claim presented, and it is not accepted by the 
creditor, and suit is afterwards brought upon it, if the reco- 
very is not greater than the amount the executor is willing 
to allow, the creditor is not entitled to any costs. 

Where actions are pending against the deceased, the claims 
on which the same is founded are to be presented as any 
other claim for allowance or rejection, and if not so presented 
and endorsed, no recovery can be had thereon. Where judg- 
ment has been recovered against the deceased before his death, 
and no execution has issued thereon before his death, none can 
issue and be executed without the order of the probate court ; 
and if not so ordered, the judgment must be presented for 
payment as any other claim. The lien acquired by the judg- 
ment creditor, if presented, is valid, and must be respected by 
the executor or administrator in the settlement of the estate; 
but when the probate court allows an execution to issue on 
the judgment, and property to be sold to pay it, the surplus, 
if any, must be paid to the executor or administrator.(a) 

He may refer any claim to the decision of a referee; if he 
doubts its correctness, the reference to be reduced to writing, 
and the referee to be approved of by the probate judge. The 
contract of reference and approval of the judge is to be filed 
in the ofiice of the clerk of the district court of the county 
where his letters were granted him. The clerk, whether in 
vacation or term time, is to enter a rule referring the matter 
in controversy, after which the district court has jurisdiction 
of the case, and the case is to proceed in all respects as if 
referred while pending in the district court. 

If any costs are recovered against the executor or admin- 

(a) a Oalifoniia Statutes, 85. 
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istrator, the same is a claim against the estate, unless the suit 
was resisted or prosecuted without just cause. The claim of 
the executor or administrator against the estate is to be pre- 
sented for allowance to the probate judge, duly authenti- 
cated with affidavits, and if allowed by him, is a valid claim 
against the estate. At the time when he is required to 
return the inventory, he is to return to the court a statement 
of all claims presented, the amount, nature, and time of ma- 
turity, and whether allowed or rejected ; and from time to 
time is to present to the court such statement of all claims 
subsequently presented him. 

At the term or time when the inventory is returnable, he 
is to apply for order to sell the perishable property belong- 
ing to the estate, and so much other property as is necessary 
to pay off and discharge the allowance made to the family 
of the deceased, and the valid claims against the estate. The 
personal property, as the proceeds are required, is first to be 
sold ; but if not enough, then so much as is necessary of the 
real estate is next to be sold.(a) 

PERSONAL AND REAL PROPERTY, HOW SOLD. 

He is to petition the court for the sale of the perishable 
personal property, setting forth facts sufficient to show that 
the sale is proper.(&) And in like manner a petition for the 
sale of other personal prpperty, showing, by the statements 
of facts, that so much is necessary to pay off the valid claims 
against the estate. When it is necessary to sell real estate, 
the petition must show the amount of personal estate sold, 
the application of the proceeds, the amount of such 
property remaining unsold, if any, the value thereof, the 
amount of valid claims outstanding against the estate, a full 
description of the real property of the estate, the condition 
and value of each portion or lot ; the names and ages of the 
devisees, if any ; if none, then the names and ages of the 
heirs ; the part or portion necessary to sell. The petition 
for the sale of real estate is to be verified by his oath. 

(a) 2 Califoniia Statates, 464. (b) 2 California Statates, 467. 
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ORDER AND NOTICE OF SALES OF PERSONAL AND REAL* 

PROPERTY. 

Any person interested in the estate may file written objec- 
tions to the sale, which the court is to hear and determine. 
If the order of the court is made that the executor or admin- 
istrator is to sell any or all of the personal property, (but 
articles of personal property not necessary for the support 
of the family of deceased, and not bequeathed, are to be first 
sold, and if specially bequeathed, they are not to be sold 
until the rest have been disposed of, and it becomes necessary 
to sell them,) the sale of the personal property is to be'adver- 
tized by posting up three notices in public places in the 
county, ten days previous to the day of sale, stating the time 
and place thereof. The court may also require the notice 
of sale to be published in some newspaper of the county. 
Where the personal property ordered to be sold is not suffi- 
cient, and more remains undisposed of, he is to apply for 
further order to sell some or all of that which remains unsold. 
Upon an order granting further sale, in the same manner as 
before. Upon the filing of his petition for the sale of real 
estate, if the court is of opinion the sale is necessary, the 
judge is to make and have an order entered, directing all 
persons interested to appear before him, naming the time 
and place, to show cause against the order of sale, not less 
than four, nor more than ten weeks firom the entry of such 
order. Notice of the order is to be given by personal ser- 
vice of the copy of the order ten days before the time 
appointed for the hearing, or to be published four succes- 
sive weeks next before the hearing, in some newspaper to be 
designated by the court. If all persons interested shall sign a 
written consent, and the same is filed in court, the notice 
may be dispensed with, except as to the general guardian of 
minors ; they are to be personally served with a copy of the 
order. 

The courtj at the time and place appointed in the order 
for the hearing, or at such time as the same may be adjourn- 
ed to, before proceeding to hear the matter of the petition 
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is to require proof of the service or publication of the order; 
or the written consent of thQ parties interested may be filed 
instead thereof. If the consent of those interested is not 
filed, but proof of the service of the order is made, then the 
court is to ascertain if any persons interested in the land 
sought to be sold are minors, and have no general guardian ; 
if so, the court is to appoint guardians for them, to appear 
and take care of their interests in the proceedings. He may 
be examined on oath touching the matter, and witnesses may 
be compelled to appear and testify at the instance of either 
party. If it shall appear to the court necessary to order the 
sale, it is to be done. When it is necessary to sell part of 
the real estate, and by doing so the rest will be reduced in 
value and prejudiced, then the court is to order the sale of 
the whole. In ordering a sale of real estate, care is to be 
taken to prevent injury to the estate. In selling it in pieces 
or parts not saleable, or selling portions to the prejucHce of 
other parts of it, full power and authority is given the court 
to divide and subdivide the estate, and order it to be sold 
according to such subdivision as will be most advantageous 
for the estate, and those interested in it. The estate may be 
sold on a credit of six months. 

Where any part of real estate has been devised, and not 
charged in the devise with the payment of debts, the court is 
to order the part descended to heirs to be sold ; and if the 
proceeds are not enough, then to sell that devised, or as 
much of it as is necessary. 

In selling real estate, after procuring the order therefor, 
he is to advertise the sale for three weeks, by posting up 
written notices in three public places of the county, next 
preceding the sale, and by publishing a copy of the notice 
in a newspaper printed in the county, for the same time next 
preceding the sale ; if no paper is published in the county, 
then in such paper as the court may order. The notice is 
to describe the land with common certainty, and name the 
time and place of sale.(a) 

m 

(a) 2 California Statutes, 4et, 468, 469, 4*70, 4n, 4*72. 
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PLACE AND MANNER OF SALE. 

The sale of personal property is to be at the court house 
door, or residence of the deceased, or at some public place 
in the county ; and it is to be sold by public auction to the 
highest bidder, and at reasonable time. Eeal estate is to be 
sold at public auction in the county where the lands are 
situated, at a convenient and public place, between the hour 
of 9 o^clock, A.M., and the going down of the sun. The sale 
may be adjourned from day to day, by public proclamation 
before the people at each adjournment. If the adjournment 
is for more than one day, notice is to be given either by 
posting or publishing the same, or both, as the circumstances 
may admit.(a) 

THE PURCHASER. 

Any person, except the executor or administrator, may be 
the purchaser at such sale by bidding therefor the highest 
bid. A sale by the executor or administrator, in which he 
is interested directly or indirectly in the purchase or proceeds 
thereof, is void ; and if discovered before confirmation, it 
will not be confirmed, but set aside ; he is not permitted to 
be interested in the purchase of anything he sells.(6) 

REPORT OF SALE. 

At any time before confirmation of a sale, any person 
interested in the estate may file in the court written objec- 
tions to the confirmation of it. The objections are to be heard 
by the court on the coming in of the report by the executor 
or administrator. Witnesses on both sides may be exam- 
ined touching the matter. At the next term of the court 
after a sale made of real estate, the executor or administra- 
tor is to report his proceedings of the sale to the court, 
stating the property sold, the purchaser, and price for which 
it was sold. The court is, at such term, to examine the pro- 

(a) 2 CaL Stat, 469. fb) 2 Cal. Stat., p. 4*72, B. 193. 
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ceedings of the executor or administrator in making the 
same. If fair and regular, the sale is to be confirmed ; if 
unfair, and the the amount of the sale, and ten per cent, can 
be obtained for it, exclusive of the expenses for new sale, 
the court is to set aside the sale, and order the property to 
be sold again, as if no sale of it had been made, which sale 
is to be advertised, made and reported as pointed out. 

Before the order of confirmation is entered, the order con- 
firming the sale is to direct conveyances to be executed; 
and, upon receiving the purchase money, the executor or 
administrator is to execute and deliver the deed to the pur- 
chaser, which is to recite the order authorizing the sale and 
the order confirming the same, with a description of the pro- 
perty sold, using the usual terms of conveyance^ which will 
operate a conveyancc.(a) 



EQUITIES IN REAL ESTATE. 

If it is necessary to sell the intestate's equities in real pro- 
perty, it is to be done by petition stating the same, the cha- 
racter and nature of the contract of purchase, the amount 
due thereon, and to whom. The order of sale is to direct 
the property to be sold subject to the payments. Before the 
sale is confirmed, and assignment ordered to the purchaser, 
he is to give the executor or administrator a bond, with suffi- 
cient sureties approved of by the court, to indemnify him 
against the claim for payments and costs and expenses that 
may accrue in favor of the vendor of the deceased, for the 
land sold. Upon the bond being executed and delivered, 
and the order of confirmation and assignment entered, the 
executor or administrator is to execute to the purchaser an 
assignment of the contract for the land, which conveys the 
rights and remedies of the deceased against the vendor, as 
well as the equity of the land.(i) 

Where it is necessary to sell real property, subject to a 
mortgage executed by the deceased, the proceeds are to be 
applied, first, to expenses of sale, next, to the liquidatipn of 

(a) 2 Gal. Stat, p. 469, 8. 169. 2 Oal. Stat, 4Y1. 
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the mortgage debt, and the residue, if any, in the due couree 
of administration. 

The expenses of sales of real property are to be first paid 
out of the proceeds. 

The executor or administrator is to transfer all property 
sold by deceased in his life time upon the order or decree of 
a competent court, the personal by a transfer of it, the real 
by a conveyance. A sale and conveyance made by the ex- 
ecutor or administrator in pursuance of the order of the 
court, cannot be questioned, unless it is done within three 
years from the sale ; except minors and those laboring under 
disabilities, and then within three years after the removal of 
the disability.(a) 

ACCOUNTS. 

The executor or administrator is to debit himself with the 
amount of money received from the estate, money on hand, 
money for goods and property sold, and from debts collected, 
and rents and profits received from real and personal pro- 
perty .(6) He is to be credited with the amounts paid out for 
charges and expenses against the estate. The account (of 
debts and credits, together with the amount of unsatisfied 
valid claims against the estate, the amount in litigation, if 
any, the amount of claims in favor of the estate collectable 
and not disputed, the amount disputed and in litigation, the 
amount of personal and real property not sold) he is to pre- 
sent to the probate court at the third term thereof after his 
appointment, and as oftener thereafter as the court, upon its 
own motion, or that of any person interested in the estate, 
may require. 

If he fails to render an account at the third term of the 
court after his appointment, the court is to issue citation to 
compel him. So, too, when any person interested in the 
estate shall present to the court his petition showing that it 
is necessary to render such account, the court, if of opinion 
tne account should be rendered, is to issue citation to compel 

(a) 2 California Statutes. 472. (b) 2 California Statutes, 472. 
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the account rendered ; and on service of the citation, the 
account is to be exhibited ; any item or statement of which, 
any person may, by written objections filed, contest. 

The executor or administrator is to render a full and com- 
plete account at the end of one year from his appointment, 
filing therewith his voilchers for all parts. The account for 
settlement is to be rendered as soon as the condition of the 
estate wiU admit But a general account with the vouchers 
must be presented at the end of the year. If the estate is in 
a condition to be settled before the year expires, the account 
is to be filed, notice given, and the estate settled, and if not 
then, as soon after the year as the condition of the estate will 
admit of. 

On the filing for settlement of the general account, and 
vouchers for the payments made, notice thereof is to be given 
by the clerk by posting up, in three public places in the 
county, written notices stating the estate to be settled, the 
name of the executor or administrator, and the day appointed 
for the settlement of the account. The day for the settle- 
ment must be fixed on some day of a regular term of the 
court. On the day fixed for settlement, or on any day there- 
after to which it may be adjourned, any person interested in 
the estate may file his written objections to, and contest the 
account. If there is a minor interested in the estate, who 
has no legally appointed guardian, the court may appoint a 
person to act in the matter for such minor, who may contest 
the account ; and the court is to allow such person reasona- 
ble compensation for his services. The court may appoint 
one or more auditors to examine the accounts and make re- 
port thereon, subject to confirmation by the court ; and the 
court may allow a reasonable compensation for their services, 
payable by the estate. Before the court commences the set- 
tlement of the account, the executor or administrator is to 
prove that notice of the time and place of settlement was 
given. The court may, on the oath of the executor or ad- 
ministrator, allow a charge for an item of expenditure of not 
more than twenty dollars, for which he has no vouchers, but 
such items in the aggregate are not to exceed five hundred 
dollars. The oath must be positive and uncontradicted, and 
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state where and to whom paid. In case no provision is made 
hj the will, or the executor does not renounce all claims to 
compensation, he is to be allowed for the first thousand dol- 
lars seven per cent., for all over that sum and less than two 
thousand dollars, five per cent, all sums above that, four per 
cent, and the same to the administrator. Further allowance 
may be made bj the probate judge, but not greater than the 
amount named, and that when done is for extra services.(a) 

DISBURSEMiy^TS. 

The moneys of the estate are to be disbursed — -first, the 
funeral expenses ; second, the expenses of the last sickness; 
third, allowance to the family of the deceased, if any made ; 
fourth, the debts having preference by the laws of the United 
States; fifth, judgments against the deceased in his lifetime, 
and mortgages in the order of their dates ; sixth, all other 
demands against the estate. Where a mortgage was given 
by the deceased on a special piece of property, the proceeds 
of the sales of such property, less the expenses of sale, are to 
be applied to the payment of the mortgage debt ; and the 
residue of the debt, if any, is to be included in the sixth 
class of claims against the estate. If the estate is insolvent, 
the disbursements are to be made in the order stated, as far 
as the moneys of the estate will extend ; if there is enough 
to pay in full, the first, second, third, fourth, and fifth, but 
not enough to pay all the debts, then these are to be paid in 
full, and the residue to be divided amongst the sixth. If 
there be enough to pay in full the first, second, third, and 
fourth, but not enough to pay the fifth in full, then the first 
four are to be paid in full, and the residue is to be applied 
to the fifth as far as it will reach ; and on the settlement of 
the accounts rendered at the end of the year, the court is to 
order the debts paid. If there are not funds enough, then 
such are to be paid as the court shall order. If there are 
enough to pay all, and they are contingent and disputed 
claims, then such amount thereof as the holder would be 

(a) 2 Calirornia Statutes, 4*7 6. 
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entitled to is to be paid into court, to be paid to the holder 
of the claim, if established ; or paid out and distributed, as 
the circumstances of the case require. Claims not due are 
to be paid on rebate of interest, if accepted by the holder ; 
if not, then the same is to be paid into court until the matu- 
rity thereof. The settlement that may be ordered by the 
court is binding upon the rights of all parties interested, 
except those under legal disability, and is, as to those, pre- 
sumptive evidence of its correctness. The decree of the set- 
tlement is to recite the proof of notice having been made, 
and upon the executor or administrator paying the debts as 
ordered, the balance, if any, is to be distributed amongst the 
widow, heirs, or legatees, according to their rights thereto, 
as the court shall order. 



PETITION, AND DISTRIBUTION OF THE ESTATE. 

The heirs or legatees of an estate, jointly or severally, at 
any time after the third term, may apply by petition to the 
probate court for his share of the estate, upon his giving 
bond with good sureties to pay his part of the debts and 
liabilities of the estate. The clerk of the court is to post up 
a notice in three public places of the county. The notice is 
to state the name of the heir or legatee, the estate, and that 
the applicant applies for his share of the estate on giving 
bond, and the time and place when and where the applica- 
tion will be heard. The executor or administrator, or any 
other person interested in the estate, may resist the applica- 
tion. K it appears to the court at the hearing of the appli- 
cation, that the estate is but little indebted in proportion to 
the assets, and that the share or shares applied for, or a part 
thereof, may be set apart and given to the applicants with- 
out injury to the creditors, the court is to order the same 
done upon their giving bond in a sum to be named by the 
court, with sureties to the satisfaction of the court, payable* 
to the executor or administrator, conditioned that the appli- 
cant will pay his proportion of the debts of the estate, when 

(a) 2 CaliToniia Statates, p. 4*79, aec. 239 to 249. 
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required to do so by the order of the court. If it shall be 
necessary to make partition between the applicant and an* 
other or others, the court is to cause it to be done ; partition 
of an estate being made after payment in full of the debts 
thereof. 

Where the debts of an estate are fully paid, and the estate 
that is left belongs to more than one person, and to enable 
each to enjoy his share thereof in severalty, it is necessary to 
make partition of the same amongst them, and they or either 
of them require it to be done, the probate court is to do it, 
on the application of the executor or administrator, or any 
other person interested in the estate ; but, whoever makes 
application, must give notice of the time and place when and 
where the application will be heard, by posting up written 
notices in three public places in the county for three weeks 
next before the hearing ; and, in addition thereto, by pub- 
lishing a copy thereof in a newspaper published in the county, 
if one ; but if not, theain such paper as the court may order, 
for the same time ; and in addition thereto, the court may 
order such notice to be served, by personal service or by 
publication, on the widow, and heirs or legatees, whether 
residing in the state, or out of it, or upon their agents, guar- 
dians and attorneys, in the state. The court, upon the hear- 
ing of the application, is to appoint guardians for all minors 
or insane persons interested in the estate to be divided, and 
appoint an agent to act for those who reside out of the state, 
and to require proof of the necessary notice ; and the court 
is then to proceed and settle all questions about advance* 
ments made, or alleged to have been made by the decedant 
to any heirs, if any such questions are presented to the court, 
and to decide upon the matter after the parties and proof 
have been heard, fixing the" amount to be charged against 
each heir's share, if any charge is to be made. 

The court is to appoint three disinterested persons to make 
partition of the estate, and that, too, where the real estate 
may be in different counties ; but, where that is the case, 
instead of the regular commissioners appointed doing it, the 
court may appoint persons in each county to partition off 
.the real property in their respective counties, between the 
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persons entitled thereto. The assignee or grantee of an heir 
or legatee is to receive the share of his assignor or grantor, 
and may represent him in the proceeding. The commission- 
ers appointed are to be sworn to discharge their duties faith- 
fully, after which they are to give notice to the parties 
interested in the estate, their guardians or agents, of the time 
and place of the partition, and then to proceed and make the 
partition. If there is any tract or t^ement of land of greater 
value than either party's share in the estate, the commission- 
ers may set off the same to a party entitled to a share, if a 
male, and he will accept it ; if not, then to a female, if she 
will accept it, and pay the difference between his or her 
share, and such tract or tenement. Where the whole or any 
part of the real and personal property cannot be fairly 
divided, the commissioners are to recommend the same to be 
sold, and report the same to the court. Where the estate 
required to be divided is in common with the estate of an- 
other, the commissioners are to sever it from that other, and 
then partition it, as directed by the order of the court. 

The commissioners are to report their proceedings to the 
court. If, upon the coming in of the report, a fair partition 
of the estate has been made, and notice has been given to 
the parties interested, their guardians and agents, as required, 
the court is to confirm the same. In making the partition, 
if any party is to pay, or secure to be paid, any sum of mo- 
ney fixed and determined between such party and the com- 
missioners, the court is to have such payment tnade, or 
security given, and then to confirm the report of the com- 
nussioners. K the commissioners could not make the parti- 
tion of any or all of the real or personal property, and their 
report be confirmed, and no person interested in such estate 
shall apply for it at an appraised value, to be made by com- 
missioners to be appointed for that purpose, the court is to 
order the same sold by the executor or administrator, or an 
agent appointed for the purpose. The sale is to be conduct- 
ed as sales of personal and real property, to pay debts, and 
the proceeds thereof are to be brought into court, and divided 
amongst the parties, according to their rights thereto ; but, 
in case several parties in interest apply to take the property 
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at appraisement, which all may do as of right, the court, in 
granting the property, is to prefer males over females, and 
the elder over the younger. After the court has designated 
the person or persons to whom the property will be granted, 
three disinterested persons are to be appointed by the court 
to make such appraisement, who are to do it under oath, and 
report the same to the court. The person or persons to whom 
the same has been granted must pay to the other parties in 
interest their proportion, or secure the same to their satisfac- 
tion. Upon that being done^ the court is to perfect the 
grant, and confirm the property to them. In case the com- 
missioners shall make the partition, and the confirmation of 
it is resisted ; or without being resisted, the court may, for 
sufficient cause, set the same aside and commit it to them 
again, or appoint other commissioners to make the partition. 
Where the commissioners recommend that the estate, or any 
part of it be sold, the court may set such report aside, and 
commit the matter again to them, or appoint other commis- 
sioners to make the partition. 

The decree of the probate and appellate court, as to the 
advancements made to heirs, and the interest of each party 
in the estate, is valid, and binding upon all parties in interest ; 
so, too, the decree confirming the grant to one or more of 
the parties in interest, of part or all of the estate, at the 
appraisement. 

If the partition includes real estate, then the report of the 
commissioners, and decree confirming the same, is to be 
recorded in the records of the probate court, and a copy 
thereof, certified by the clerk under the seal of the court, is 
to be recorded in the county or counties where the lands lie. 
When the grant of property at appraisement includes real 
estate, the decree of the court making the grant and appoint- 
ing appraisers to appraise the same, the report of the com- 
missioners, and the decree confirming the same, are in like 
manner to be recorded in the records of the probate court, 
and copy thereof certified by the clerk, to be recorded in the 
counties where the lands lie.(a) 

(a) 2 California Statutes, p. 480, cbap. 11. ' 
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non-residents' shares of partition. 

Where personal or real property is assigned to a non- 
resident of the state, who has no agent residing here, the 
court is to appoint an agent, who will take possession and 
manage the property for such non-resident. The court, be- 
fore the appointment is perfected, is to require of the agent 
to give a bond to the judge, payable to the principal, and 
by the judge approved, conditioned that he will faithfully 
manage and account for the estate ; said agent to be allowed 
a reasonable sum out of the profits of the estate for his ser- 
vices and expenses. In the event such estate remains in the 
hands of the agent for one year unclaimed by the owner, 
the same is to be sold by order, and under the direction of 
the probate court; and the proceeds, after deducting reason- 
able expenses of sale, to be fixed and determined by the 
court, are to be deposited in the state treasury. When the 
agent makes such payment, he is to take the duplicate re- 
ceipts from the treasuary, one of which he is to file with the 
comptroller of the state, the other with the probate court(a) 



agent's liability. 

The agent's liability extends to the preservation of the 
estate while in his hands, and the payment of the proceeds 
thereof to the principal, or to the treasury of state ; and any 
person interested in the matter may sue him upon the 
bond. 

The non-resident owner may claim the money and obtain 
it from the treasury of the state, by applying for the same 
to the probate court. The court, after being satisfied of his 
right, is to certify the same ; and, on presenting the certifi- 
cate to the comptroller, he will draw on the treasury for the 
amount deposited by the agent.(6) 

(a) 2 CaL Stat, p. 484, & 274 to 2*78. (&) 2 Cal Stat, p. 484, 8. 277. 
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LIABILITIES OF THE EXECUTOB OB ADMINISTRATOB. 

The executor or administrator, if he fail to render his 
account at the third term of the court after his appointment, 
is liable to citation ; and, after service of the citation to ren- 
der an account of the situation of the estate, or show cause 
why he should not be attached, he must render the account 
required, or the attachment will be issued. 

If he fail to render his account, and settle the same as soon 
after the third term as the affairs of the estate permits, or 
fails to render his account, and exhibit his vouchers within 
the year, he may be attached ; and, within thirty days after 
the attachment is executed, and the accounts not filed or 
settled, as the case may be, the court is to revoke His letters. 
If he commits waste, mismanages or is guilty of negligence, 
the court is to revoke his letters. Where the executor or 
administrator lives out of the county, absconds, or conceals 
himself, so that citation cannot be served on him, then thirty 
days after the expiration of the year, is allowed him to 
render his account, and, upon failure so to do, his letters 
are to be revoked. On settlement of his account, and order 
entered for payment of a part or the whole of the creditors, 
the order operates as judgment in favor of those to whom 
payment is ordered to be made, against the executor or ad- 
ministrator, and if not paid, he is liable to have an execution 
issued against him individually for the amount of their 
claims, or the dividend thereon. His bond is also liable to 
them, and they may, on failure to collect, bring suit on the 
same, and coerce the payment from the sureties. So, too, 
as to the amount due the widow, heirs, or legatees, and 
ordered to be paid on settlement^ the order is a judgment in 
fftvor of each, upon which an execution may issue in their 
favor respectively. If the executor or administrator fails to 
give the notice required, all creditors not included in the 
order of payment, and whose claims were due ten months 
before the settlement, are barred as against the creditors 
ordered to be paid, the heirs, legatees, or executor or admin- 
istrator ; but, if the notice was not given, the executor or 



PRAOnOB IN THE PROBATE COURTS. 71 

administrator is liable to pay the same, and a recovery may 
be had against him on his bond. 

"When an executor or administrator shall be guilty of neg- 
lect or misconduct in conducting a sale, by which those who 
are interested in the proceeds are injured, he is liable to the 
party aggrieved, and a recovery may be had ,on his bond ; 
and where he makes a fraudulent sale, he is liable on his 
bond for double the value of the land sold. Where the 
executor or administrator has fully administered upon the 
estate by paying out all the money thereof and delivering 
over all property, as ordered and decreed by the court, and 
vouchers to that effect are presented to the court, the court 
is to pass and enter a decree discharging him from all lia- 
bility. 

PUBLIC ADMINISTRATOR. 

The law provides for the election of a public administrator 
for each organized county, whose oflSce continues until his 
successor is qualified. After his election, he is to give bonds 
to the acceptance of the probate judge in a sum not less than 
thirty thousand dollars, which may at any time be increased 
at the instance and according to the discretion of the probate 
judge. His duties and rights, in regard to any estate in his 
hands and subject to his control, are the same as other ad- 
ministrators. The public administrator is every six months^ 
to make return under oath of all estates that have come to 
his hands, the value thereof, the expenses, if any, paid 
thereon, the balance, if any, remaining in his hands, and to 
pubhsh the same in some newspaper in the county six. 
times.* If no newspaper is published in the county, then. 

* Pablio administrators in tbcir respective counties are hereby required to 
settle and adjust their accounts relating to the oollectionf care and disburse- 
ment of money or property belonging to the estates of deceased persons, with 
the county derk, on the first Ifonday of each month. Laws of 1863^ p. 211^ 
see: 2. 

Such county treasurers and public administrators, for the purpose of making 
such settlement, shall make out a statement under oath of the amount of 
money or other property reoeiyed preceding such settlement^ and up to the 
period of such settlementi the sources from whence the same was deiiyed, the 
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« 

notice is to be posted up a reasonable time in the office of the 
county clerk, legibly written or printed, and in addition to 
this return he is to render a yearly account to the county 
auditor, stating the estates that have come into his hands^ 
and disposition made of them, the amount of money received 
in each and disposition thereof, the number in his hands un- 
disposed of, the money and property of each, and his fees in 
each estate, ^ well those settled and disposed of as those on 
his hands. The account is to be published in two journals 
of the state, one of them to be in his own county, if one is 
published there. It is the duty of all persons knowing of 
the death of strangers or persons without known heirs, to 
give immediate notice to the public administrator of the 
county ; and in default they are liable to the public adminis- 
trator or any person interested, for any damages that may 
be sustained thereby. All persons, including the civil offi- 
cers of the county, are to inform the public administrator of 
any property belonging to an estate which he is entitled to 
administer upon. 

The public administrator is not to be directly or indirectly 
• interested in any expenditures of any estate in his hands, nor 
is he to be connected in .business or otherwise with any per- 
son who shall be so interested ; and in his report to the pro- 
bate judge every six months, he is so to state under oath. 
He is liable for any wilful misdemeanor in office, and may 
be indicted and finied in any sum not exceeding two thousand 
dollars, and removed from office. If any vacancy occurs in 
the office of public administrator, the district judge in whose 
district the county is situated, is to appoint some suitable 
person to fill the same. 

amount of payment or disbarsements, and to whom, with the amount remain- 
ing on hand ; such statement shall be yerifled bj the oath of such party to be 
a true and correct statement of the same. lb. aeo. 3. 

Any officer as aforesaid, failing or refusing to make such statement and 
settlement as aforesaid, shall, for the first offence, upon conviction thereof by 
a competent court, be deemed guilty of a misdemeanor, and punishable by a 
fine not less than fifty dollars nor more than five hundred dollars, and for the 
second offence, on conviction thereof^ be liable, in addition to such fine, to be 
vemoved from office by the judgment of the court of sessions of such county, 
lb. sec. 4. 
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The probate judge and court have the same control over 
him and the estates in his hands, as in other cases. Four 
per cent, upon the amount of the estate administered are all 
the fees to be charged and recovered by them ; no additional 
allowance to them can be made by the court for extra ser- 
vices.(a) 

APPEALS. 

In cases where the appellant is an executor, adminis- 
trator, trustee, or a person acting for and on behalf of 
another right, the court from which the appeal is taken 
can, in its discretion, dispense with or limit the security of 
the appellant. 

The securities to an undertaking are to verify by affidavit 
that they are each worth double the amount named therein, 
over and above all their just debts and liabilities, exclusive 
of property exempt from execution. The respondent, in 
case he is not satisfied with the sufficiency of the surefies, 
may, within five days after the undertaking is filed, except 
to the same, and file his exceptions in writing, and give 
notice thereof to the appellant, and then the appellant is to 
give notice to the respondent in writing, that the sureties or 
others will appear before the court below or the county 
judge or clerk, within five days from the day of filing the 
exceptions.. The appellant is then to take his sureties at the 
time and place and to the court, judge or clerk named in 
his notice for justification, and there the sureties or others 
are to justify to the acceptance of such court, judge or clerk, 
who is to certify the same on the undertaking; then on the 
filing the undertaking verified, accepted and certified, the 
stay of the execution of the judgment or order appealed from 
is effected; when the judgment or order appealed from 
directs the sale of perishable property, the court below may 
order the property sold and the proceeds brought into court 
and placed on deposite, to abide the event of the suit before 
the appellate court, after the appeal has been perfected and 
undertaking given to stay execution. 

(a) 2 California Statutes, 206, 318, 488, 525. 
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From trial judgments of these courts in actions com- 
menced in them or finally entered bj them in special pro- 
ceedings commenced in them, appeals can be taken at any 
time within one year. 

From final judgments rendered by these courts on appeal 
from an inferior court, appeals to be taken within ninety 
days aftei rendition of the judgment. 

From order made by these courts at a special term, 
appeals to^ be taken within sixty days after the order is 
made and entered into the minutes of the clerk.(a) 

(a) 2 California Statutes, 106, lOt, 108. 



CHAPTEE IV. 

t 

PBAOTICE IN CIVIL CASES IN JUSTICES' COUETS. 

THE PLAINTIFF, 

The action must be prosecuted by the real party in inter- 
est, except in cases of an executor or administrator, a trus- 
tee of an express trust, or a person expressly authorized by 
statute to sue : the father or mother of a child that has been 
injured or killed ; the guardian of his ward who has been 
injured or killed, and those who are united in interest in the 
matter of the suit, should be joined as plaintiffs ; but, in case 
there are some who refuse, . the rest can sue, and those who 
refuse to become party plaintiffs along with them, may be 
made party defendants with those who are the proper de- 
fendants, by charging the fact in the complaint Where 
there is a question of common or general interest to many 
persons, or the parties are numerous, and it is impracticable 
to bring them all into court, the action can be brought by 
one for the benefit of all. In case of the death or other dis- 
ability of the plaintiff, after the action has been conmienced, 
the court is to allow the representative or successor in inter- 
est to prosecute the action. In case of the transfer of the 
plaintiff's interest in the subject matter of the action, after 
the same has been commenced, the court, on motion, may 
continue the action in the name of the original party, or 
allow the assignee to be substituted in his place.(a) 

DEFENDANT. 

Any person who claims an interest in the subject matter 

(a) 91 California Statute^ 134 
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of the controversy, adverse to the plaintiff, may be made a 
party by the plaintiff; but, till persons who have an interest 
in the controversy, adverse to the plaintiff, and who are 
necessarily parties to a complete determination or settlement 
of the qu^estion involved in the action, must be made parties, 
except where the question is one of a common or general 
interest to many persons, and the parties defendants are 
numerous, and it is impracticable to bring them all before 
court, one or mcM'e may defend for the benefit of aU ; and in 
cases where persons are severally liable upon the same obli- 
gation or instrument, the plaintiff may sue one or all, as he 
shall determine ; and in case of the transfer of the interest 
in the subject matter of the action by one or all of the de- 
fendants, after the action is commenced, the action is to be 
continued in the name of the original party, or the court will 
substitute the assignee, and in case of the death or other 
disability of the defendant or defendants, the court, on mo- 
tion, is to allow the representative or successor in the interest 
to defend in place of the original party.(a) 

AS TO MAKING NEW PARTIES. 

The court may determine any controversy between parties 
before it, when it can be done without prejudice to the rights 
of others, or by saving their rights; but, in case a full and 
complete judgment of the court cannot be pronounced in 
the action without the presence of the parties, it is the duty 
of the court to order them to be brought in.(6) 

OF THE COMMENCEMENT OF ACTIONS. 

In actions to foreclose a mortgage or other lien on personal 
.property, for forcible or unlawful entry upon, or forcible or 
unlawful detention of lands, tenements, or other possessions, 
or to recover possession of mining claims, the complaint is 
to be in writing, stating the cause of action, and verified by 
the oath of the plaintiff. In other actions, the complaint 

(fi) 2 Califoroia Statutes, 13i. (6) 2 California Statutes, 35, 134. 
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may, at the option of the plaintiff, be oral or in writing ; 
when oral, the justice is to take down in his docket the sub- 
stance of the complaint ; but if in writing, the justice is to 
file it, and note the filing in his docket. The complaint is 
to state, in a plain and direct manner, the facts constituting 
the cause of action, so that a person of common understand- 
ing will know what is intended. After the complaint has 
been made or filed, the justice is to issue a summons against 
the defendant. 

The summons is to require the defendant to appear before 
the justice at his officCj^ naming the township or city, at a 
time specified therein, to answer the complaint of the plain- 
tiff for the cause of action, describing the cause of action in 
such manner as to apprise the defendant of the nature of the 
claim against him ; and in case the action is for money or 
damages, the amount thereof is to be stated in the summons 
for which judgment will be taken, in case the defendant 
shall not appear and answer. 

Before the summons is issued, the justice may require an 
undertaking as security for costs, as he shall determine.(a) 

1 

4* 

SERVICE OF SUMMONS. 

If the plaintiff or defendant resides out of the city or 
township, the summons is to be returned within two days 
from its date, and served one day before the time limited for 
the appearance of the defendant. 

In all other cases, it is to be returnable in not less than 
two, nor more than ten days from its date, and is to be 
served at least two days before the time for the defendant's 
appearance.(&) 

Service is to be by the sheriff, or a constable of the county. 

HOW SERVED. 

The service is to be by delivery of a copy of the summons 
to the defendant, except where the defendant is a corpora- 

(a) 2 California Statutes, 135. (5) 2 California Statutes, 135, cb. 2, 
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tion, then to the president or other head of the corporation, 
or to the secretary, cashier, or managing agent thereof, or, 
when no such oflScer or corporation resides in the county, to 
a director, resident in the same. And in a case against a 
minor under the age of fourteen years, then by a delivery of 
a copy of the summons to such minor, and copy to his father, 
mother, or guardian ; or, if there be no father, mother, or 
guardian in the county, then to any person having the care 
or control of such minor, or with whom he resides, or in 
whose service he is» 

And in a case against a person judicially declared of un- 
sound mind, or incapable of conducting his own affairs, and 
for whom a guardian has been appointed by delivery of a 
copy of the summons to such guardian.(a) 

After the service of the summons, and time limited for the 
defendant's appearance, the justice has jurisdiction in the 
case. 

The plaintiff", or his agent or attorney, must appear at the 
return day of the summons, and within one hour after the 
time fixed in the summons. If he fails to do so, the justice 
is to dismiss the pase. If, however, the defendant fails to 
appear, and the plaintiff is ready before the court for trial, 
and the action is brought on an account, note, bill, or other 
obligation, and a copy of same was left with the justice at 
the time of issuing the summons, judgment is to be given in 
favor of the plaintiff and against the defendant for such sum 
as the justice shall deem just, but not for a larger sum than 
is specified in the summons, together with costs of suit. 

In case the plaintiff is present apd the defendant is not, 
and the suit is of that character requiring the plaintiff to 
prove his cause of action, and the plaintiff is not ready with 
his witnesses or other proof, then the court, on motion of the 
plaintiff, may continue the action, as in other cases. 

The defendant can make his appearance by filing his an- 
swer to the complaint of the plaintiff, or by giving notice to 
plaintiff, in writing, of his appearance ; and, when an agent 
or attorney gives notice for him, after appearance, the de* 

(a) -2 California Statutes, 136, ch. 2. 
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fendant or his attorney is entitled to be served with notice 
of all subsequent proceedings of which notice is required to 
be given. 

The service may be personal, by delivery of the notice or 
paper. 

If upon the attorney, by delivery to him personally, or, if 
lie is not at his office, to his clerk or other person having 
charge of his office. K no person is in his office, then, between 
the hours of eight in the morning and six in the evening, 
by leaving the same in a conspicuous place in the office. But 
if the office is not open so as to make the service, then by 
leaving the same with some person of suitable age and dis- 
cretion at the attorney's residence, if he has one, if not, then 
by enclosing the document in an envelope, directed to the 
attorney, and placing it in the post-office. 

If the defendant appears, he can make his answer to the 
complaint.(a) 

THE ANSWER. 

Where the action is to foreclose a mortgage on personal 
property, or for forcible or unlawful detention of lands, tene- 
ments, or other possessions, or to recover possession of a 
mining claim, the answer is to be in writing and verified by 
the oath of the defendant. 

If the action is founded on an account, promissory note, 
bill of exchange, or other obligation, for the payment of 
money, or for a special amount of property, at a valuation 
fixed therein, and upon issuing the summons, the plaintiff 
left a copy with the justice, the answer of the defendant is to 
be so formed as specifically to deny the same, and it is to be 
verified by the oath of the defendant. Unless the answer is 
so formed and verified, the cause of action is to be taken as 
admitted by the defendant. 

The answer of the defendant is to contain a denial of any 
or all the material facts stated in the complaint ; and any 
material fact not so denied is to be taken as admitted by the 

(a) 2 California Statutes, 135, ch. 2. 
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defendant. But in reference to any particular allegaition of 
the complaint, if the answer shall state that the defendant 
has not sufficient information to form a belief in reference to 
it, the court is to take it as a denial of that allegation. 

The defendant may, in his answer, set forth facts other than 
the facts detailed in the complaint as a defence, or as a coun- 
ter claim to the demand of the plaintiflF. The defence or 
counter claim is to be such as the defendant could recover, 
before a justice's court, against the plaintiff, in case he should 
bring suit upon it. 

And when the defendant has a claim against the plaintiflF, 
founded on an account or instrument for the payment of 
money, and there is due on the same a specified amount from 
the plaintiflF, he may, in place of the answer, deliver to the 
court a copy of the account or instrument, stating to the 
court the amount he claims to recover, or set off against the 
plaintiff's demand, and at the time this is done by the de- 
fendant, the court may direct the original account or instru- 
ment to be shown or exhibited to the inspection of the plain- 
tiff, and a copy thereof to be furnished him at the same time, 
whiph the defendant is to do, as directed by the court,.or the 
same wUl not be permitted to be given as evidence on the 
trial. 

It must be remembered that there is no reply except where 
the answer sets up new facts as a defence to the allegation or 
allegations of the complaint, or new facts as counter claim or 
claims founded on an account or written instrument, for the 
payment of money only, or a specified amount of property 
at a fixed valuation therein. It is incumbent on the plaintiff 
to prove the facts of every cause of action in his complaint 
which he expects to recover on, and, when the answer admits 
the cause of action, but sets up other facts which, if true, are 
a good and perfect defence to the whole or part of the plain- 
tiff's claim, then the plaintiff not being obliged to reply to 
such facts, it leaves them controverted by the plaintiff, and 
the defendant under the necessity to prove them. "Where 
the plaintiff claims an amount due on a note, a copy of which 
he annexed to his complaint, or left with the justice, and 
upon an implied contract for the value of brick, delivered to 
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the defendant, the defendant in his answer, if he wishes to 
controvert the note, must do so under oath, but may simply 
deny the other allegation or cause of action. This kind of 
an answer puts the proof of both allegations or causes of ac- 
tion upon the plaintiff. Then, if the defendant did not make 
the note, nor did not receive the brick, the verdict and judg- 
ment will be in his. favor.. But if he made the note but paid 
it, and received the brick but paid for them, and these facts 
are set forth in the answer here, although the effect of the 
note is denied yet the genuineness and due execution is not, 
therefore the answer need not be verified by the oath of the 
defendant. The fact of payment being a new fact not re- 
ferred to in the complaint, and not requiring any reply from 
the plaintiff, the cause is at issue by filing the answer ; and 
the answer in reference to the brick, whether the allegation 
in the complaint is controverted or admitted and new facts 
stated to avoid it or not, need not be verified by oath. But 
where the defendant had a perfect defence to the claim or 
claims of the plaintiff, and also had a note of the plaintiff of 
five hundred dollars which he wished collected, if he should 
set forth the same in the answer, this would be a counter 
claim, and he should, annex a copy to the answer filed with 
the justice, and show, in pursuance to the order of the court, 
the original to the plaintiff, and also give a copy to the plain- 
tiff. This note, not having anything to do with the cause of 
action in the plaintiff's complaint, and having no reference to 
the defences made by the defendant thereto, is like a new 
action in favor of defendant against the plaintiff; and if the 
plaintiff shall not deny the note and verify the same by affi- 
davit, the note is to be considered as a valid claim against 
the plaintiff. But if the note was obtained by fi*aud, or was 
paid, the plaintiff will so state without affidavit, either in 
writing or to the justice, who will put the same down on his 
docket. This statement, if true, is a good defence to the 
note, and does not dispute the genuineness or due execution 
of it. But in case the defendant has set forth in his answer 
a counter claim, not founded on either an account or instru- 
ment in writing, for the payment of money only, but one 
founded upon the sale of a mule, this counter claim, not re- 

6 
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quiring of the plaintiff a denial of it verified by affidavit, 
need not be replied to by the plaintifi^, but the answer puts 
it in issue, and on the trial the defendant muayb prove the 
liability of the plaintiff to pay for the mule, or he cannot re- 
cover for the same. 

In reference to actions on accounts and written instruments 
for the payment of money, for the delivery of a specified 
amount of goods at a specified price, whether proceeded on 
by the plaintiff or by the defendant as counter claims, their 
genuineness and execution must be admitted or denied ; and 
if denied, they must be denied under oath. The knowledge 
of an account, and execution of note, bond, or bill of ex- 
change, or other obligation, is in the person who received the 
goods forming the account, or executed the note, bill, bond, 
or other obligation ; and unless he denied their genuineness 
or execution under oath, he shall not be permitted to do so 
at all ; and juries and courts are required to treat them as 
valid claims, unless it is done.(a) 

After the answer is made or filed, issue is joined, and then 
the court is to hear any objections which either party may 
urge to the pleadings, or any part thereof, of their adversary. 

A valid objection to the pleading, or any part, is that it is 
not sufficiently explicit to be understood, or, although taken 
to be true, is no cause of action. If the court deem the ob- 
jection good, it will so decide and order the pleading an^ ended, 
which is to be accordingly done, or the defective pleading 
disregarded. 

Any variance between the proof and allegation in a plead- 
ing will be disregarded, unless it misled the adverse party 
and was prejudicial to him. Amendments may be awarded 
at any time before the trial, when by them substantial justice 
will be promoted. But the court, in its discretion, may, as 
a' CQndition, require the payment to the adverse party of the 
costs, not to exceed twenty dollars. An amendment is not 
to be made after a witness has been sworn on the trial, if 
thereby it should involve the necessity of an adjournment of 
the trial ; but if the adjournment is not necessary, the amend- 

(a) 2 California Statutes, 141, ch. 3. 
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ment can be made even after witnesses have been sworn on 
both sides. If, at any time before the trial, it appear to the 
satisfaction of the justice before whom the action is brought, 
by affidavit of either party, that such justice is a material 
witness for either party, or if either party make affidavit that 
he has reason to believe, and does believe, that he cannot have 
a fair and impartial trial before such justice by reason of the 
interest, prejudice or bias of the justice, the action shall be 
transferred to some other justice of the same or neighboring 
township ; and in case a jury be demanded, and affidavit ©f 
either party is made, that he cannot have a fair and impartial 
trial, on account of the bias or prejudice of the citizens of the 
township against him, the action shall be transferred to some 

other justice of the peace in the county. The justice to 
whom an action may be transferred by the provisions of this 
section, shall have and exercise the same jurisdiction over 
the action as if it had been originally commenced before him. 
The justice ordering the transfer of the action to another 
justice, shall immediately transmit to the latter, on payment 
of costs, all the papers in the action, together with a certified 
transcript from his docket, of the proceedings therein. Upon 
the return day of the summons, if a jury be required, or if 
the justice be actually engaged in other official business, he 
may adjourn the trial without the consent of either party, 
as follows : 

First. .When a party, who is not a resident of the tjounty, 
is in attendance, the adjournment not to exceed twenty-four 
hours ; when the defendant in attendance is under arrest, the 
adjournment not to exceed three hours. 

Second. On other causes not to exceed five davs. 

The parties may by consent adjourn the trial ten days. 

Either party may have an adjournment without the con- 
sent of the other for a period of not over ten days, upon 
affidavit, made by himself or another, that he cannot proceed 
to trial for the want of material testimony which he expects 
to procure, and at the same time he is to consent that the 
opposite party may take the deposition of any of his witnesses 
in attendance, to be used as evidence on the trial ; which 
testimony the court is accordingly to take, and on the trial 
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it is to be used, subject to any objections wbich migbt be 
urged if the witness or witnesses were produced and examined 
in person on the trial. 

After the issue is joined, or at a time to which the case has 
been adjourned, either party may adjourn the case for a 
period of not o^er nine, da^s Jm L r^ of .ke s.™- 
mons, upon the party proving by his oath or otherwise that 
he cannot be ready for trial before the time he ;dshes the 
case adjourned to, for the want of material evidence, descri- 
bing it, and that the delay has not been made necessary by 
any act or negligence on his part, since the action was com- 
menced ; and that he expects to procure the evidence at the 
time stated ; and, in addition thereto, the party is to give an 
undertaking, with two sureties to be approved of by the 
court, to the eflfect that the undertakers will pay to the oppo- 
site party the amount of any judgment which may be recov- 
ered against the party applying for the adjournment. 

Then is the time that either party may demand that the 
trial be by a jury. If they do not it is waived, and the trial 
will proceed before the court. But if a jury is demanded, 
the trial is to be adjourned ; and if the adjournment is denied 
by either party, some suitable and reasonable time and place 
are to be fixed by the court, at which time the jury is to be 
summoned to attend. But if the parties are indifierent as to 
the time of trial, the court is to determine the time and place, 
and try the case that dQ,y, or within the two next days, and 
summon the jury accordingly. Unless the parties agree to 
a less number, the justice is to issue his order for twelve jurors 
to be summoned.(a) 

MANNER OF SUMMONING A JURY. 

The jury is to be summoned by the constable of the city 
or township, in pursuance to the order issued by the justice, 
by giving them verbal notice to attend as jurors, at the time 
and place named in the order. The constable is to return to 
the court a list of the names of the persons summoned, with 

(a) 2 California Statutes, 141, cb. 3. 
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his certificate of the manner of service. The court is to call 
the list at the time of trial, and if any of the jurors fail to 
attend, without good cause shown, the court may in its dis- 
cretion impose a fine of not more than fifty dollars on such 
delinquent. 

MANNER OF PORMING JURORa 

K there is not a sufficient number of competent jurors in 
attendance, the justice is to order others, summoned from the 
vicinity and not from the Bystanders, sufficient to complete 
the jurors.(a) 

ilJHALLENGES TO THE JURY. 

Each party has three peremptory challenges, and may, in 
addition, challenge any or all for cause. Challenges for cause 
are to be tried by the court in a summary manner, the court 
to examine the juror challenged and witnesses.(fr) 

GOOD CAUSE FOR CHALLENGE. 

If a juror is not a citizen of the United States, or an elector 
of the county, or over twenty-one years of age, or in the full 
possession of his natural faculties, or has ever committed 
felony or a misdemeanor involving moral torpitude, or is re- 
lated within the third degree to either party, or is standing 
in the relation of guardian or ward, master or servant, prin- 
cipal or agent, to either party, or a partner in business of 
either party, or being security on any bond or obligation for 
either party, or having served as a juror or was a witness for 
either party on a previous trial, between the same parties for 
the same cause of action, or having an interest in the event 
of the action or the main question involved in the action, or 
having formed and expressed an unqualified opinion as to 
the merits of the action, or having enmity or bias for or 
against either party. The case may be presented and com- 
mented upon to the jury after trial by either or both parties, 

(a) 2 California Statutes, 144 (&) 3 California Statutes, 144. 
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or their agents or attorneys, and they may be charged upon 
the law by the court ; after which, if they do not agree upon 
their verdict in presence of the court, they are to be placed 
under the control of the constable, and by him kept apart 
from all others until they agree upon their verdict, or are 
discharged by the court. They are not to be allowed any- 
thing to eat or drink while consulting on their verdict, with- 
out permission from the court. After they have agreed upon 
their verdict, they are to be brought before the court and 
deliver the same to the justice, who is to record it in his 
docket. 

If, however, the jury cannot agree, and there is no proba- 
bility that they will, the court may discharge them. 

K the jury shall render a verdict, and it shall appear to 
the court that while they were consulting upon their verdict, 
either party shall have furnished them with something to eat 
or drink, or had conversed with them, or they had allowed 
additional evidence to be received before them, any of these 
things will vitiate the verdict and will be good cause for 
setting the same aside. 

If, however, there are no objections to the verdict, the 
court is to enter judgment upon the same immediately.(a) 

NEW TRIAL. 

A new trial may be granted within ten days afl«r the entry 
of judgment on motion. If it shall appear to the court that 
the party applying has not had a fair trial, on account of an 
accident or surprise which with ordinary prudence he could 
not have guarded against, or that excessive damages have 
been assessed against him, through the influence of passion, 
or that the evidence was insufficient to justify the verdict or 
decision, or that since the trial he has discovered new evi- 
dence, which with reasonable diligence he could not have 
discovered and produced on the trial ; for any of these rea- 
sons the court can give the party applying a new trial, which 

(a) 2 California Statutes, 16, 144; 3 California Statutes, 111. 
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if done, the former verdict aaid judgment are to be vacated 
and a new trial liad.(a) 

After the entering up o£ a judgment, either party can take 
an appeal to the county court, except for forcible entry and 
detainer only ; in these cases the appeal is directly to the 
district court. 

APPEALS. 

The person who appeals is known as the appellant, the 
adverse party as the respondent. 

APPEALS FROM JUSTICE'S COURT TO THE COUNTY COURT. 

Any party dissatisfied with a judgment rendered in a jus- 
tice's court, may appeal therefrom to the county court of the 
county, at any time within ten days after the rendition of 
the judgment.(5) 

The appeal is to be taken by filing a notice of appeal with 
the justice, and serving a copy on the adverse party.(c) 

An appeal from a justice's court will not be effectual for 
any purpose, unless an undertaking be filed, with two or 
more sureties, approved by the justice, in a sum equal to 
twice the amount of the judgment and costs, when the judg- 
ment is for the payment of money ; or twice the value of the 
property added to twice the amount of the costs, when the 
judgment is for the recovery of specific personal property. 
The undertaking must be to the effect that the appellant 
will pay the amount of the judgment appealed from, or the 
value of the property specified in such judgment, as the case 
may be, provided the judgment shall be affirmed by the 
appellate court, together with the costs on the appeal. If 
the judgment appealed from, be other than for the recovery 
of money or specific personal property, the amount of the 
undertaking on appeal to stay proceedings, must be fixed by 
the justice, and must be to the effect that the appellant will 
pay all costs on appeal and all damages which the respon- 

(a) 2 California Statates, 149. (c) Laws ofl853, cb. 1*78, aeo. 18. 

. (b) Laws or 1853, cb. 178/ sea 16. 
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dent may sustain thereby, provided the judgment appealed 
from be affirmed.(a) 

Upon receiving the notice of appeal, and the undertaking, 
and on the payment of the costs of the action, the Justice is 
required to transmit to the clerk of the county court, a copy 
of his docket in the case, the undertaking filed, and the 

notice of appeaL(6) 

The appellant is to furnish the papers to the county court 
duly certified by the justice, and then the appeal is ready to 
be heard, when the rules and business of the court will 
permit.(c) 

There is one class of cases that justice's courts have juris- 
diction to try, in which an appeal may be taken by either 
party, both from the law and the fact ; and a new trial had 
in the appellate court. These are actions for forcible entry 
and detainej or forcible detention of lands, tenements, or 
other possessions.(d) 

The appeal in these cases is perfected by giving the notice 
and undertaking, paying the fees of the justice's court fi'om 
which the appeal is taken, and furnishing the appellate court 
with a transcript of the docket of the justice in the case. 

DUTIES OF A JUSTICE. 

The justice niust keep a docket, and in it enter the title 
of every action or proceeding commenced before him, and 
the object of the action j and if for money, the amount of 
the demand, the date of the summons, the time of its return ; 
and if an order to arrest the defendant was made, or a writ 
of attachment issued, then these facts are to be entered also ; 
the time when the parties, or either of them appears, or their 
non-appearance ; if default be made, a minute of the plead- 
ings ; if in writing, referring to them ; if not in writing, a 
concise statement of the material parts of the pleading; 
every adjournment — by whom application made, whether 
on oath, evidence, or consent, and to what time ; the demand 

(a) Laws of 1853, ch. 178, sec. 20. (c) 2 CaL Stat, 160, 146, ch. 6. 
(p) Ibid. sec. 19. (cf) 3 CaL Stat, 158, ch. 8L 
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for a trial by jury — when the same is made, and by whom 
made ; the order for the jury, and the time appointed for 
the return of the jury ; the names of the jurors who appear 
and are sworn ; the names of all the witnesses sworn, and 
at whose request; the verdict of the jury, and where 
received; if the jury disagree and are discharged, the fact 
of such disagreement and discharge ; the judgment of the 
court, specifying the costs included, and the time when ren- 
dered ; the issuing of execution, when issued, and to whom ; 
the renewals thereof, if any, and when made ; any money 
received by him on the same, from whom, and at what time ; 
the receipt of a notice of appeal, if any given, and by whom. 
All these different steps in an action, if taken, are to be 
entered under the title of the action to which they relate, 
and at the time when they occur. Such entries or transcript, 
certified by him or his successor in office, is primary evidence 
to prove the facts so stated therein. 

The justice is to keep an alphabetical index, in which the 
names of the parties to each case must be entered, with a 
reference to the page of entry — ^the names of the plaintiffs 
to be entered in the index, in the alphabetical order of the 
first letter of the family names. 

He is to pay over all money by him collected in his offi- 
cial capacity, to the persons entitled thereto, or authorize 
them to collect the same without delay ; and by his failure 
to do so, he is guilty of a misdemeanor, and removeable 
from office. 

WHO TO HAVE THE DOCKET. 

The docket of a justice, upon the expiration of his time of 
office, must be by him deposited with his successor in office, 
together with those of his predecessor, if he shall have any; aud 
in case the office becomes vacant by death, removal from the 
township or city, or otherwise, before a successor is elected 
and qualified, the dockets that were in the possession of such 
justice must be deposited with the county clerk of the county, 
to be by him delivered to the successor in office of the justice. 
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WHO IS SUCCESSOR. 

Any justice with whom the docket of his predecessor is 
deposited may issue execution on a judgment therein entered 
not satisfied, in the same manner and with the same effect 
as the justice by whom the judgment was entered might 
have done. 

Any person elected to fill an unexpired term is a succes- 
sor, and when two or more are equally entitled to be the 
successor of a justice going out of office, or whose office is 
vacated, the county judge shall decide the question between 
the justices elected, and designate who shall be the successor 
of such justice, and make out his certificate to that effect, 
and have it filed with the county clerk.(a) 

THE POWERS OF JUSTICES. 

A justice may appoint an individual to serve process, 
either summons or execution, with or without an order of 
arrest, and with or without an attachment. Such deputation 
is to be in writing on the process. He may issue final pro- 
cess on any judgment recovered therein, to any part of the 
county. 

These courts may issue commissions to take the deposi- 
tions of witnesses out of the state, and to settle interrogations 
to be annexed to the commission, and direct the manner o^ 
its return ; may issue subpoena for witnesses to any part of 
the county, in an action or proceeding pending before them ; 
may also issue subpoena duces tecum, to compel the witness 
to bring with him papers, &c., to be used as evidence on the 
trial. 

The justice is to receive all moneys collected by the 
sheriff or constable of his county, on process or order issued 
by him in his official capacity. 

The justice can punish persons for contempt, where the 
individual is guilty of disorderly, contemptuous, or insolent 
behavior towards the justice while holding court, interrupt- 

(a) 2 California SUtutes, p. 146, cb. 5. 
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ing the due course of a trial, or judicial proceeding before 
him. 

Eor breach of the peace, boisterous conduct, or violent 
disturbance in presence of the court, or in the immediate 
vicinity, tending to interrupt the due course of a trial or 
other judicial proceeding. 

Disobedience or resistance to the execution of a lawful 
order or process made or issued by him. Disobedience to a 
subpoena duly served, or refusing to be sworn or answer as 
a witness. 

Eescuing any person or property in the custody of toy. 
officer, by virtue of an order or process of his court.(a) 

TRIAL AND PUNISHMENT OP CONTEMPT. 

When a contempt has been committed in the immediate 
view and presence of the court, it may be summarily pun- 
ished. But when it is not committed in the view of the 
court, a warrant may be issued, and the person or persons 
guilty of the contempt may be arrested and brought at once 
before the court. In those cases, where the court must rely 
upon testimony to ascertain whey are guilty, there is to be a 
trial to determine the facts of guilt of the person arraigned 
as the offender, after which the court is to hear what the 
defendant has to say in his defence or excuse, and then to 
decide whether he will discharge or convict him. If con- 
victed, it then becomes the duty of the court to inflict 
punishment according to the character of the offence. The 
court is authorized to inflict a fine of any amount not over 
one hundred dollars, and imprisonment for any time not 
over one day ; either or both at the discretion of the court. 
The proceedings of the arrest, trial, conviction, and judg- 
ment, together with execution, are to be entered in the 
docket. 

AS TO THE JOINDER OF ACTIONS. 

All causes of action which a plaintiff may have against a 

(a) 2 California Statutes, p. 146, 132, 133, 147, 8, 9. 
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defendant, arising out of contracts between them, either ex- 
press or implied, may be included in one action. And, in 
the same way, the defendant may include in his answer all 
the causes of action he may have against the plaintiff, grow- 
ing out of contracts express or implied. As for example, 
suppose the plaintiff has a note-book account and balance 
due him of two hundred dollars, upon a contract for building 
a stable, againstdefendant, all must be brought in one action. 
And suppose the defendant is sued on a note of four hun- 
dred dollars, and he has against plaintiff a book account of 
three hundred dollars, bill of exchange, and an amount due 
him on contract for digging a cellar of forty dollars — ^all 
these causes of action must be included in one answer ; and 
after the plaintiff shall establish his note, the defendant is 
to establish his claims, which, when done, will entitle the 
defendant to fifteen dollars and costs of suit. 

The plaintiff may have a cause of action against the de- 
fendant for personal property, and one for the damages to 
the property, and one for detaining the property ; all three 
causes must be included in one aetion, and be so stated in 
the complaint. 

All causes of action arising out of injuries by the defend- 
ant to the person of the plaintiff, upon, or for, forcible or 
unlawful detention ; actions for forcible entry, or unlawful 
entry, of lands, tenements, and other possessions, and 
damages for detention thereof, are to be included in one 
action. 

Actions to recover possession of a mining claim, and 
damages for the detention of it, from the time the plaintiff 
was entitled to its possession until he gets it, must be in- 
cluded in one action.(a) 

If the plaintiff has several causes of action against a 
trustee, arising out of contract or by operation of law, all 
must be included in one action against him. 

If the same plaintiff and same defendant have two or 
more actions pending in the same court, and the causes of 

(a) 2 California Statates, 149. 
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action in favor of ttie plaintiff could be included in one, the 
court may order them consolidated in one action ; and so 
also in case the defendant's causes of action in his favor, 
against the plaintiff, can be included in one defence. 

Any person against whom another alleges he has a claim 
for money or property, may bring a suit to determine the 
alleged claim in such action, and the plaintiff may compel 
the defendant to substantiate his alleged claim, if not, the 
court is to render a Judgment in the matter. 

"Where a person is security for another, an action may 
be brought by the security against the principal and the 
creditor, to compel the principal debtor to pay, and the 
creditor to collect the debt, on account of which the plain- 
tiff is liable as security .(a). 

ONE CLAIM TO BE SET OFF AGAINST ANOTHER. 

Where the plaintiff has claims against the defendant, who 
is also in possession of claims against him, after the plaintiff 
brings suit on all his claims against the defendant, the de- 
fendant brings in all his claims against the plaintiff. Now, 
the character pf the claims for which- the plaintiff can sue 
the defendant in one action, include several kinds, but they 
all grow out of contract express or implied, such as note, bill 
of exchange, account, contract for the delivery of a specific 
amount of goods at a specific price named in the contract, 
and due at the time suit is brought. 

The claims which the defendant has the right to set off 
against these claims are those growing out of contracts ex- 
press or implied, and due at the time suit is brought ; and 
after the court or jury pass upon them, the amount due each 
from the other is to be ascertained and set forth in the ver- 
dict, striking the balance which shows for whom and how 
much the judgment should be entered for.(6) 

(a) 2 Cal. Stat. p. 141, c. 3. (p) 2 Cal. Stat. p. 58, 8. 48, p. 142, a. 674 576t 
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COUNTER CLAIMS OR SET-OFFS. 

Many cases arise between an assignee of a thing in action 
and the obligor. 

In reference to negotiable promissory notes and bills of 
exchange in the hands of an assignee, for a valuable consid- 
eration received by him from the assignor in good faith, before 
maturity, no question or dispute can occur. But in refe- 
rence to those received by the . assignee after mdturity, any 
set-off or defence which the obligor had at the time he re- 
ceived notice of the assignment, can be made by the obligor 
against the assignee, as well as if suit had been brought by 
the original payee of the note or bill of exchange. 

As to any other thing in action, such as notes not negoti- 
able, contracts for the payment of money, accounts, &c., the 
assignee stands precisely in the place of the assignor or ori- 
ginal party; and the defendant in a suit by an assignee 
founded thereon, is entitled to set off, in that action, any claim 
in his favor against the original party which he had before 
notice of the assignment, as he could if the suit was by such 
original party. As, for example, the plaintifif was assignee 
of a note, not negotiable, for $500, payable to A., indorsed 
by A, to plaintiff for good consideration and in good faitk 
Before the defendant knew of the assignment, he paid to A. 
$300, and allowed A. to run up an account on his books for 
$200 ; proof of the payment and account is a good defence 
to the action. But suppose no payment was made, over and 
above the book account, the assignee would be entitled to 
recover the amount of the note after deducting the account 

But in reference to set-offs between the original parties to 
an action, it must be remembered, that causes of action 
growing out of contracts express or implied, may be joined 
together in one action ; all of which may be defended by the 
defendant by as many defences to each cause of action as he 
may have. In addition thereto, the defendant may present 
in his answer in the same action, as many causes of action 
growing otit of contracts express or implied, as he may have 
against the plaintiff; and upon tlie plaintiff and defendants 
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claims being passed upon and counted up, the defendant has 
the right to set off as much of his demands against the plain- 
tiff as will compensate and equal the demands of the plaintiff 
against him. Now the demands which can be sued upon in 
one action, are such as may be sued separately, and judgment 
had upon each ; and must be due at the time of the commence- 
ment of the suit ; and thqse which the defendant can present 
as set-offs to them must be of the same character, and be set 
forth in the answer as counter claims. 

The claims that can be set off against each other must ex- 
ist in the same right, that is, the claims must be coming from 
defendant to plaintiff, and from plaintiff to defendant, except 
where a person sues in a representative capacity ; there the 
claims in favor of and against the intestate or ward, and de- 
fendant, can be set off against each other. The same rule 
holds, when a representative is a defendant. 

If there are mutual demands between partners and a third 
person, and one of the partners is dead, the survivor can set 
off the claim in favor of the firm against the third person's 
claim, as surviving partner. 

If an agent is indebted to another and conceals his agency, 
and the creditor buys goods of the agent belonging to the 
principal, thinking they were the agent's, the creditor, in a 
suit brought against him by the principal for the goods 
bought, can set off his claim against the agent. 

The defendant must file his answer, if the counter claim 
is not founded on a written instrument for money, or a spe- 
cified amount of property at a fixed price named in it, or on 
an account. If, however, the counter claim is founded on a 
written instrument for money, or a specified amount of 
property, or on an account, the original or copies must be 
left with the answer ; and the defendant must make good any 
objections which may be urged by the plaintiff against his 
counter claim or set-off on the trial. In this proceeding the 
defendant acts as a plaintiff. But the plaintiff, on account 
of his being such, is excused from filing or putting in any 
answer or reply to the defendant's claim, as he would be 
bound to do if the defendant had prosecuted an action for it ; - 
so that the defendant must be prepared on the trial to make 
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good his claim against any objection the plaintiff may urge 
there against a recovery on it. 

The claims spoken of, growing out of contracts express or 
implied, are not to be understood as liquidated claims, their 
amounts settled and fixed as a debt, but may be unliquidated 
claims, their amounts not as yet ascertained ; but they must 
be for the breach or violation of a contract express or im- 
plied, which upon the trial is to be ascertained or assessed by 
the jury or court, as the case may be. 

There can be no set-off in actions for the taking and de- 
tention of personal property, for injuries to persons, for in- 
jury to personal or real property. The defences in these 
cases must depend upon something arising out of the subject 
of the suits, or connected therewith.(a) 

REMEDIES. 

The remedies administered by these courts in favor of a 
creditor, extend in contract claims to five hundred dollars 
and interest.(J) A creditor having a claim within the juris- 
diction of a justice's court, may sue the same by presenting 
his claim to the justice in writing or orally, and have a sum- 
mons issued thereon immediately. 

First, if the claim is founded on a contract either express 
or implied, and for the direct payment of money sometime 
after the 1st day of July, 1&51, mortgaged on and payable 
in the state, and is not secured by real or personal pro- 
perty ; or secondly, m an action upon a contract against 
a non-resident; the plaintiff can have an attachment issued 
at the time of issuing the summons, and have the defendant's 
real and personal property, not exempt from execution, at- 
tached for the security of his debt, unless the defendant 
shall give security for the payment of the judgment rendered 
in the case.(c) To obtain this writ, the plaintiff, or some 
person for him, must testify by affidavit, showing the cha- 
racter of the debt, amount thereof and time when due, and 
file the same with the justice ; and in addition, must execute 

(f») 2 Califbrnia Statutes, 68. (p) 2 California Statutes, 134. 1&3. 

{b) 2 California Statutes, 138, 130, 66, sees. 124 to 141. 
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a. written undertaking, with two or more sureties, to the 
effect that if the defendant recover judgment, the plaintijff 
will pay all costs that may be awarded to the defendant,, and 
all damages which he may sustain by reason of the attach- 
ment. The writ of attachment is to be issued and de- 
livered to the sheriff or constable for execution. The writ 
must be immediately executed, and the property of the 
defendant, liable for execution, attached, if he does not at 
once give an undertaking with two suflScient sureties in an 
amount to satisfy such demand. If the undertaking is ex- 
ecuted and delivered to the officer, the attachment is not to 
be served. But, if the defendant fails to give the required 
tmdertaking, the attachment is served by the officer having 
the writ, on property sufficient to satisfy the demand and 
costs. The writ is to be served on real property by leaving 
a copy of writ with the occupant of it, but, if no occupant, 
then by posting a copy on a conspicuous place thereon, and 
filing a copy and description of the property, with the re- 
corder of the county. Personal property capable of manual 
delivery, by taking it into custody. Stock or shares, or in- 
terest in stock or shares, of any corporation or company, by 
leaving copy with the president or other head of the same, 
or secretary, cashier, or managing agent, and a notice stating 
that the stock or interest of the defendant is attached in pur- 
suance of such writ. 

Debts, credits, and other personal property not capable of 
manual delivery, by leaving with the person owing such 
debts, or having in his possession, or under his control such 
credits or other personal property, a copy and notice that 
the debts owing by him to the defendant, or the credits and 
other personal property in his possession, or under his con- 
trol, belonging to the defendant, are attached in pursuance 
of such writ. The plaintiff may, by giving the officer notice 
in writing, require the writ served on any person owing a 
debt, or having a credit to the defendant, or has under his 
control other personal property belonging to the defen- 
dant, subject to the attachment. Upon receiving such notice,, 
the officer is bound to serve the attachment as required, and 
the person on whom the writ is served, if he has in his 
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hands, or under his control, credits or other personal pro- 
perty belonging to the defendant, at the time of the service 
of the writ, shall be, unless such property be delivered over 
or transferred, and such debts paid to the sheriff, liable to 
the plaintiff for the amount of such credits, property, or 
debts, until the attachment be discharged, or judgment re- 
covered by him be satisfied. The person having such pro- 
perty, or being indebted to the defendant in attachment, 
may be examined under oath, touching the same, by the 
court, at the instance of the plain tiflF. The defendant may 
be required to give information touching his property, under 
oath, before the court. The court, after an examination of 
the party having property in his hands belonging to the 
defendant, may order the property to be delivered into the 
hands of the constable, if the same is capable of delivery, 
upon such terms as may be just and reasonable. 

The constable must make a full inventory of the property 
attached, and return the same with the writ. 

The constable serving the writ, is authorized to require 
all persons having rights,' credits, or debts due and belong- 
ing to the defendant, to furnish a memorandum of the same, 
stating the amount and description thereof; and, in the 
event that the information is not furnished to the constable, 
the persons refusing are to pay the costs of any proceeding 
taken for the purpose of obtaining the information. 

The personal property attached, that is perishable, is to 
be sold in the same manner the same description of property 
is sold by law on execution. The proceeds and the other 
property attached, are to be kept by the constable to answer 
any judgment that may be recovered in the action. The 
constable is to collect the debts and credits without suit, if 
it can be done at once, and his receipt is a full discharge in 
favor of the person paying. 

K any of the personal property attached be claimed by a 
third person, the constable is to summon a jury of six men 
to try the validity of such claim, and after the jury shall be 
summoned, the constable is to give notice to the plaintiff of 
the time and place of trial, who may appear and contest the 
claim before the jury. The jury and witnesses are to be 



PRACTICE IN CIVIL CASES. 99 

sworn by the constable, and if the verdict of the jury is in 
favor of the claimant, the constable is to relinquish the pro- 
perty from the attachment, and deliver the same to the claim- 
ant, unless the plaintiff give him a sufficient indemnity 
for proceeding thereon. The claimant, if he fail, is to pay 
the fees of jury, constable, and witnesses ; but, if in his 
favor, to be paid by the plaintiff. On the trial, the claimant 
and defendant may be examined as witnessses. 

If the plaintiff recovers judgment, the same is to be satis- 
fied out of the property attached by the constable in the 
case, together with the costs.(a) 

•There are certain cases in which the creditor can procure 
an order of arrest against his debtor.(&) 

They are cases where the action is founded upon a con- 
tract express or implied, for the recovery of money or 
damages, when the defendant is about to depart from the 
state to defraud his creditors. 

Where the demand is a fine or penalty, or for money or 
property embezzled, or fraudulently misapplied or converted 
to the defendant's own use, such as money received by an 
attorney, factor^ broker, agent, clerk, in the course of their 
employment as such, or by any other person in a fiduciary 
capacity. 

When the action is for a wilful injury to the person, or 
for taking, detaining, or injuring personal property. 

Where the defendant was guilty of a fraud in contracting 
the debt, or incurring the obligation for which the action is 
brought 

Where the defendant has removed, concealed, or disposed 
of his property, or is about to do so, with intent to defraud 
his creditors. 

But before the order of arrest is issued, the plaintiff must 
prove, by his or some other person's affadavit, to the satis* 
faction of the justice, the facts entitling him to the order of 
arrest, and in addition thereto, is to execute and deliver to 
the justice an undertaking, with two or more sureties, to the 
effect that if the defendant recovers judgment, the plaintiff 

(a) 2 CaL Stat , p. 138, 69. (6) 2 OaL Stat, p. 137, sec. 644, 5. 
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will pay to him all costs that may be awarded to the defend- 
ant, and all damages which he may sustain, by reason of 
the arrest, not exceeding the sum named in the undertaking. (a) 

The undertaking must contain two hundred dollars, at 
least, forjthe defendant's protection. 

The order of arrest is to be indorsed on the summons, and 
when executed, the defendant is to be taken before the jus- 
tice who made the order ; but if he is absent or unable t© 
try the action, or is incapacitated on account of being wit- 
ness for defendant, then the officer is to take the defendant 
before the next justice of the city or township, who is to 
take cognizance of the case, abd proceed in it as if the action 
had been commenced before him, and the arrest made in 
pursuance of his order. 

So soon as the arrest has been made, it is the duty of the 
officer making it to give notice thereof to the plaintiff. 

The defendant, after the arrest, can demand a trial imme- 
diately, which must be had within three hours after the 
demand, except there is a trial of another action pending at 
the time. In case the delay is longer than three hours, and 
not occasioned by any other trial, the order of arrest is at an 
end and does not operate any longer ; the action, however, 
may proceed ; and in the event of a judgment in favor of the 
plaintiff, he may get out another order of arrest on the writ 
of execution, if the facts of the case show he is entitled to it. 
But in case the defendant shall require an adjournment, he 
is entitled to it, on executing and fiUng with the justice an 
undertaking, with two or more sureties to be approved of 
by the justice, to the effect that he will render himself amen- 
able to the process of the court pending the action, and such 
as may be issued to enforce the judgment that may be ren- 
dered against him in the action, or that the sureties will pay 
the plaintiff the amount of such judgment. Upon this be- 
ing done, the court is to order the defendant discharged from 
arrest.(6) 

In actions to recover the possession of specific personal 
property, the plaintiff at any time before the answer of the 

(<i) 2 CaUfornia Statutes, 13T. (&) 2 California Statutes^ 137. 
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defendant has been made or filed with the justice, may demand 
the delivery of the same to him to entitle him to the posses- 
sion of the property; the plaintiff, or some person for him, 
by afiBidavit, must show that the plaintiff is lawfully entitled 
to the possession of the same ; that it is wrongfully detained 
by the defendant, and the reason the defendant detains it, to 
the best of his knowledge, information and belief; that it has 
not been taken for a tax assessment or fine, pursuant to a 
statute, or seized under an execution or attachment against 
the property of the plaintiff or if it has been seized that it 
is by statute exempt from such ^seizure, and the actual value 
of such property .(a) 

The justice, by an order indorsed on the affidavit in the 
case, directs the constable to take the property from the de- 
fendant, on receiving from the plaintiff an undertaking such 
as is provided by law, and deliver the same to the plaintiff 
if the defendant does not execute an .undertaking entitling 
him fp the possession of the property until the termination 
of the action. 

THE Uin)KKTAKING OF THE J^LAINTIFP. 

* 

The plaintiff's undertaking is to be executed by two or 
more sureties, approved by the constable, to the effect that 
they are bound in double the value of the property as stated 
in the affidavit, for the prosecution of the action, for return 
of the property if return be adjuged, and for the payment 
to the defendant of such sum as may^ for any cause, be re- 
covered against the plaintiff in the action.(i) 

HOW ORDER EXECUTED. 

Upon receiving the affidavit, order and undertaking, the 
constable is to' take possession of the property, from the de- 
fendant or his agent, and retain it in his custody, and with- 
out delay serve copy of the affidavit, order and undertaking 
on the defendant, personally, if he can be found in the 

(a) 2 California StottitMt 139. (b) 2 California Statutes, 139. 
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county, or personally to the agent from whom he took the 
property, or if neither can be found in the county, then by 
leaving them at the usual place of abode of either, within 
the county, with some person of suitable age and discretion; 
or if neither have any place of abode within the county, 
then by putting the same into the nearest post-office, directed 
to the defendant.(a) 

After the property is in the custody of the constable, he 
is to hold on to the same for two days at least, to allow the 
defendant to give to the officer an undertaking, with two or 
more sureties, in double the value of the property fixed by 
the affidavit of the plaintiff, to the effect that if the delivery 
of the property shall be adjudged in &vor of the plaintiff, 
and the payment to plaintiff of any sum of money by the 
defendant, that the delivery and payment shall be made, or 
sureties liable to pay on account thereof the sum named in 
the undertaking. If the defendant shall execute and deliver 
to the officer such an undertaking within the two days, the 
officer is then to require the sureties of the defendant to 
justify before* the justice; but, before that is done, notice 
thereof is to be given to the plaintiff by the constable, so as 
to enable the plaintiff to be present at such justification ; and 
upon the justification of the defendant's sureties, or others 
in their p\ace, the constable is to deliver the property to the 
defendant, unless some third party lays claim to the same; 
but where the defendant fails to do so, and no third party 
lays claims to the property, the same is to be delivered to 
the plaintiff. "Where, however, the defendant does not wish 
to give the undertaking, and take possession again of the 
property, he has two days, after receiving copy of affidavit, 
order and undertaking, to except to the sureties of the plain- 
tiff, which, if he does, the officer is to require the plaintiff to 
have his sureties justify before the justice. Notice of the time 
and place is to be given to defendant, that he may be pre- 
sent when it is done. Upon the justification of the plain- 
tiff's sureties to the acceptance of the justice, and the receipt 
of his fees and expenses, the constable is to deliver the pro- 

(a) 2 California Statutee, 139. 
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perty to the plaintiff, unless claimed by some third party .(a) 
K the defendant does not give an undertaking, justify sure- 
ties, and take the possession of the property aojain, nor shall 
notj within two days, except to the sureties of the plaintiff, 
and no third party lays claim to the property, the constable, 
upon receiving his fees and expenses for keeping the pro- 
perty, is to deliver the same to the plaintiff.(6) 

HOW THE PROPERTY TAKEN BY CONSTABLE MAY BE CLAIMED 

BY A THIRD PARTY. 

After property has been taken by a constable, in pursu- 
ance of an order made by a justice, any person having a 
claim to the same, other than the plaintiff or defendant, or 
defendant's agent, such person must make affidavit of his 
title to such property or'right to the possession, and therein 
state the grounds of such title or right, and serve the same 
upon the constable ; upon that being done, the constable is 
to give notice to the plaintiff of such claim being made. 
The plaintiff, on demand being made for that purpose, must 
indemnify the constable against such claim, by giving to 
him an undertaking, with two or more sureties, in double 
the value of the property named in the affidavit of the plain- 
tiff accompanied with the affidavit of such sureties that they 
are each worth double the value of the property, as specified, 
over and above their debts and liabilities, inclusive of pro- 
perty exempt from execution, and are freeholders or house- 
holders of the county .(c) Upon that being done, the constable 
wiU proceed and deliver the property to the party entitled 
thereto, as if such claim, had never been made ; and any per- 
son, other than the plaintiff or defendant, and defendant's 
agent, having claim to property taken by the constable, un- 
less they make it in that way, shall not be valid as against 
the constable. 

The constable is to return the order and affidavit, with his 
proceedings thereon, to the justice, within five days after 
taking the property. 

(a) 2 Califorma Statutes, 140. (c) 2 GaHfornia Statutes, 140, 141. 

(b) 2 California Statutes, 140. 
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WHO CAN BE SURETY. 

Any person who is a resident and house-holder or free- 
holder of thp county, and worth double the amount named 
in the undertaking, over and above all his debts and liabili- 
ties, exclusive of property exempt from executioiL 

HOW TO JUSTIFY. 

Each of the sureties to an undertaking must attend before 
the justice, at the time named in the notice, and be exam- 
ined by the adverse party, touching their suflSciency, in such 
manner as the justice may think it proper; and if required, 
the examination of each surety is to be reduced to writing, 
and subscribed by him. If, on the examination, the justice 
find the sureties sufficient, he must annex the examination 
to the undertaking, and indorse his allowahce thereon, and 
file the same. Upon that being done the constable is exon- 
erated from all liability on account thereof.(a) 

WHO CAN BE A WITNESS. 

Any person may be summoned before a justice's court as 
a witness residing in the county. 

A person of unsound mind at the time he is called to 
testify, is not a good witness ; nor is a child under ten years 
of age, who appears incapable of receiving just impressions 
of facts respecting which it is examined, or of relating them 
truly. 

In an action where a white person is a party, an Indian, 
or person having one-fourth or more of IndJin bloodTS 
not a good witness, and cannot be examined. 

In an action where a white person is a party, a negro, or 
person having one-half or more negro blood, is not a good 
witness. 

A husband or wife cannot be examined as witness for or 
against each other ; nor after the marriage contract has been 

(a) 2 California Statutes, 140, 141. 
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dissolved, can either testify as to communications made dur- 
ing marriage, without the consent of the other. They can 
be witnesses in a case where one sues the other. 

A counsellor or attorney cannot, without the consent of 
his client, be examined touching any communication made 
to him by his client, and his advice thereon in the course of 
professional employment. 

A priest or clergyman cannot be examined touching any 
confession made him in his professional character, in the 
course of discipline enjoined by the church to which he be- 
longs, unless by the consent of the person who made the 
confession. 

A licensed physician or surgeon cannot testify to any in- 
formation acquired in attending the patient, which was 
necessary to enable him to prescribe or act for the patient, 
unless the patient consents to the same. 

A public officer cannot be examined as a witness, touch- 
ing communications made to him in official confidence, when 
the public interest would suffer by the disclosure. 

The justice or any juror may be called as a witness by 
either party ; but then, if he is a witness, the court can exer- 
cise a discretion whether he will allow the trial to proceed 
before him or not And if a juror is called as a witness, the 
court is to determine whether the trial shall suspend or not. 
If the justice is a witness, he can direct the trial to be post- , 
poned and tried defore another justice. K a juror is a wit- 
ness, he can dismiss the jury and try it before another jury, 
as may seem fair and just to him. 

If a witness does not understand how to speak the Eng- 
lish language, an interpreter must be sworn, who is to inter- 
pret for hiinj(a) 

(a) 2 California Statutes, 113 to 120. 
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A contract, to be valid, must be between parties able to 
put themselves under legal obligation.(a) A person of age, 
under no restraint, not an idiot, insane, lunatic, or drunk, 
and a woman not married, can enter into a contract. A con- 
tract entered into between two such persons, at the instance 
of each, and founded upon a valuable consideration, is a bind- 
ing contract.(J) A married woman is precluded from con- 
tracting unless she is a sole- trader. A minor^s contracts 
with adults are binding on the adult who contracted with 
him ; but the legal oblijgation of the contract on his part is 
suspended until he arrives at age, and either aflBlrms or rejects 
it.(c) A minor who enters into a contract with an adult says 
to him, I hold you bound by the contract, and before I bind 
myself to it 1 will consider of it until after I am of age, and 
then I will tell you whether I will hold you or release you 
from it. It is a binding proposition on the part of the adult, 
giving the minor until his majority to accept or reject it.(d) 
A minor is not allowed to shield himself behind the plea of 
minorship, and to cheat adults out of their property. Where 
goods are sold to a minor, if he repudiates the contract, he 
must return the goods, and the title vests in the seller again. 
If he leased land while a minor, and occupied it after coming 
of age, he is liable for the rent for the time he occupied after 
majority. If he received rent for property, or interest for use 
of money, while a minor, he cannot repudiate the contract, 

(a) 2 KoDt's Com. p. 663. {h) 3 California Statutes, 101. 

(e) 2 Kent's Com. p. 245, 248. (d) 2 Kent's Com. p. 248, 261. 
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or receipt and collect the same over again. If he rejects an 
executed contract, the consideration must be returned — ^he 
cannot reap the benefit and avoid the contract. 

But there are two exceptions to the general rule that minors 
cannot contract. The one case is contracts for apprentice- 
fihip. Minors can bind themselves as apprentices for seven 
years by deed, if the seven years are within their maturity. 
The other case is in contracts for necessaries. What are ne- 
cessaries is frequently a question hard- to resolve. What 
would be necessaries for one, would not be for another. 
Necessary boarding, clothing, and lodging, and medical at- 
tendance in sickness, tuition of necessary teachers — ^these are 
necessaries. The age and sex of the minor, the real station 
in society, property and business or vocation selected for life, 
all these things are necessarily involved in the question.(a) 

A married woman may contract along with her husband 
to incumber or pass his property, but she has no power to 
contract without him. (6) When necessaries are given her, 
under such circumstances that the husband is liable, she is 
the same as the duly authorized agent of her husband, with 
authority to bind him to that extent ; which authority the 
law will not permit him to revoke : for he gave it to her at 
the time he made her his wife. 

A contract is to do, or to abstain from doing, a thing, and 
is either executed or executory. The thing to be done, or 
the matter of the contract, must be lawful — one not contra- 
vening or in fraud of the laws of the government, or rights of 
her citizens, one not in violation of good morals, and one not 
in violation of public rights, or opposed to the national policy. 
Contracts in fraud of the government, are such .as contracts 
to smuggle goods in violation of the laws. Contracts in vio- 
lation of good morals are such as those for future illicit co- 
habitation or prostitution, the printing or circulation of irre- 
ligious and obscene publications, to promote or reward the 
commission of crimes, to corrupt or evade the due adminis- 
tration of justice, to cheat the public agents or defeat public 
rights, and all acts founded in moral turpitude and opposed 

(a) 2 Kent's Com. p. 261, 266. (b) 1 GalifbrniA StataiM, 264. 
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to the good order and interests of society. Contracts in vio- 
lation of public rights or opposed to the national policy of 
government, are such as contracts for money and munitions 
of war, to be used against a nation with which we are at 
peace, and any contract for means to accomplish, or acts in 
violation of an impartial neutrality with a government or 
state with which we are at peace, or contravening a treaty 
between our government and another. There is no particular 
form for contracts according to the laws of this 8tate.(a) The 
contract is to express the terms of the contract clearly ; what 
is to be done by each, or what has been done by one, or is to 
be done as the consideration and moving cause for what the 
other is to do. The formalities of a contract to pass personal 
and real property have been treated of in another part of 
this work, and will not be here discussed. The consideration 
upon which a contract is founded, in many cases is the con- 
tract or promise of the other party to the contract to do some 
act, afier which the obligation is perfect on the part of the 
other to perform his contract ; these are dependent contracts. 
Where the acts to be done on the part of both parties to the 
contract, are to be done at the same time, these are concur- 
rent contracts. Dependent contracts are such as where one 
party contracts to build a house, and after the performance 
of that act by him, the other party contracts to pay him a 
certain sum of money therefor. Concurrent contracts are 
such as \^here one contracts to deliver a hundred barrels of 
flour for a certain sum of money : the delivery and payment 
are concurrent contracts, because the acts contracted to be 
done are to take place at the same time. 

There are contracts not expressed, but their terms or the 
things to be done, must be clearly implied. 

All contracts binding between the parties to them, must 
be founded in sufficient legal consideration. The considera- 
tion must be granted at the request of him who makes the 
contract to do or abstain from doing a lawful act. The con- 
sideration is one thing, the request another. 

A legal consideration for a contract may be either execu- 

(a) Stoic's CoDflict ofLaws, s. 244, 246, 258, 259; 2 Kent's Oom. p. 511. 
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tory or executed. An executory consideration is that where 
the party is to give, or do it, or abstain from giving or doing 
it, in the future. An executed consideration is where it has 
already been given, done, or abstained from. 

The consideration contracted to be done or abstained from 
in the future, or already given or abstained from, must be 
valuable to the party making the contract : such as money, 
property, or labor ; and the act abstained from or to be 
abstained from, must be beneficial in preventing the promisee 
from incurring a liability, or subjecting the promisor to an 
inconvenience or injury. A void contract is not a valuable 
thing ; therefore it will not do to form a new contract on ; 
but money or property given, and a contract founded there- 
on, either express or implied, being valid and binding upon 
the party before it became ban*ed by the statute of limitation, 
is a good consideration to found a contract on. So, too, 
where money is lent to the contracting party, and the con- 
tmct and securities given by him therefor are illegal on 
account of usury or the statute of frauds, yet, if the parties 
destroy the illegal contract, and make another founded on 
the money received by him, the money so received is a valu-. 
able consideration to found a good contract on. The con- 
tract was the illegal thing ; that being abrogated, left the 
party receiving the money under an implied legal obligation 
to pay the party giving him the money, that amount with 
legal interest for its use. And if the new contract so found- 
ed is legal, it becomes binding upon the party making it. 
But the illegal contract would not be a good consideration, 
because, while it is existing between the parties, it is of no 
binding force, is void, and of no value, and therefore is not 
a valuable consideration. Parties may make an illegal con- 
tract founded upon a good or valuable consideration, and 
when the illegal contract has been rescinded or abrogated, 
the consideration stands between them without taint or 
blemish from such void or illegal contract, and is a good 
consideration to found a legal contract on.(a) 

The thing must be given, done, or abstained from being 

(a) 2 Taunt, 184j 2 Staric, 9. 
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done, or contracted to be given, done, or abstained from, at 
the request of him who makes the contract. A contract to 
pay the debt of another, must be upon a new consideration. 
Theconsideration^ipon which the debt was founded, although 
good and valuable between the debtor and creditor, was 
given at the request of the debtor; and the contract to pay 
such debt for the debtor, must be founded on a new and 
valuable consideration. The request is either expressed or 
implied. Where the consideration is done or contracted to 
be done at the time of the contract, there the request is ex* 
.pressed. But if the consideration has been given or execu- 
ted, there the request must be shown. It is implied, where 
the party making the contract was under legal obligation to 
do the same thing ; as where a surety pays his principal's 
debt, and afterwards brings suit to recover the same from 
the principal, the request to pay will be implied ; for the 
thing done, placed the person under such legal obligation 
that the request to do it is necessarily implied. If A. requests 
B. to deliver goods to 0. in order to fix A.'s liability for the 
goods, the request from A. to B. must be affirmatively shown; 
but, if the goods were delivered and used by the family of 
A., there the request from him would be implied* 

A contract to pay the debt of another must not only be 
founded on a good and new consideration, but it must be 
reduced to writing, and the consideration must be named 
therein, and the contract must be signed by the party bound 
thereby. In this way, a contract of that nature is valid. 
AU contracts, where they are not to be performed within 
the year, or in consideration of marriage, must be reduced 
to writing, and the consideration must be named therein and 
signed by the party bound thereby, except mutual promises 
to marry.(a) 

A contract under seal implies a consideration, and none 
need be shown to entitle the party to recover.(6) Transfers 
of, and liens created on real .and personal property, are by 
instruments not under seal.(c) 



(a) 1 California Statutes, 267. (6) 2 Kent's Com. p. 584. 

(c) 1 California Statutes, 267. 
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The consideration of notes negotiable may be questioned 
between the payor and payee, but not between the payor 
and indorsee for a valuable consideration, before maturity. 
The consideration of a bill of exchange may be questioned 
as between the drawer and acceptor, but cannot as between 
the indorsee for valuable consideration and indorser, drawer 
and acceptor.(c) 

Promissory notes are in all respects like inland bUls. 

A bill of exchange, when drawn and accepted, is the con- 
tract of two persons in favor of the holder. The drawer 
contracts with the payee that the drawee will accept and pay 
it according to its terms. The drawee, if he accepts, con- 
tracts with the payee to pay the same on account of the 
drawer. If the payee indorses it, he contracts with the 
indorsee that the acceptor of the bill will pay it to the 
indorsee, and if indorsed again, there is the same contract on 
the part of the indorser in favor of his indorsee. K the bill 
is drawn in France, upon a drawee in San Francisco, and 
in favor of a payee of England, who in England indorses it 
to another in England, and the bill is accepted in San Fran- 
cisco, the contract of the acceptor is a California contract, 
the drawing is a French contract, and the indorsing an Eng- 
lish contract. The damages allowed by France on bills of 
that character for their protest, is recoverable against the 
drawer in favor of the holder ; that allowed by England the 
indorser is liable for ; tliat allowed by California the acceptor 
is liable for.(6) Drawers, acceptors, and indorsers upon bills 
drawn or negotiated in California, are liable for damages as 
follows, viz: a bill drawn on a person in the United States, 
east of the Eocky Mountains, fifteen per cent, on the sum 
named in the bill, ''and twenty per cent, on all bills drawn 
upon persons in foreign countries, which includes all costs 
of protest, interest, &c., up to and after the maturity of the 
bill, after which the holder is entitled to recover the amount 
named in the bill, and damages and interest thereon. If the 
interest is not determined by the contract of the parties, it 

(a) 2 Kent's Com. p. 684. {b) Story's Conflict of Laws, & 241 ; 

2 Kent's Com. p. 565. 
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will be at the rate of ten per cent, per annum. If the bill 
was for money of the United States, the amount due on the 
bill is to be determined without reference to the value or 
difference of exchange between the state and the place upon 
which the bill was drawn at the time of protest for non- 
payment But if the bill calls for the money of account or 
currency 6f any foreign country, then the amount due on 
the bill is to be determined by the rate of exchange or value 
of such foreign currency at the time and place of protest, the 
interest to run from protest for non-acceptance. The damages 
allowed are only in favor of a holder who purchased it, or 
some interest therein, for a valuable consideration.(a) 

The acceptor is not bound unless he accept the same in 
writing, signed by himself or his lawful agent. Where the 
acceptance is written on a separate piece of paper, it is not 
binding upon him, except in favor of a holder who received 
the bill upon the faith thereof for a valuable consideration. 
An unconditional promise in writing to accept a bill before 
drawn, is a good acceptance in favor of any person who, 
upon the faith thereof received the bill for a good considera- 
tion. The acceptance is to be written on the bill, and where 
the drawee refuses so to accept it, the same maybe protested 
for non-acceptance. Where the holder of a bill shall deliver 
it to the drawee for acceptance, and he fails to return it within 
twenty -four hours thereafter, or within such other time as 
the holder may allow, accepted or not accepted, the drawee 
is liable as acceptor on the bill. He is also liable as acceptor 
where he destroys the bill intentionally. Notice of protest 
is given by sending written notice to the parties to the bill 
or note, stating that the holder demanded acceptance or pay- 
ment thereof of the drawee, and it was refused, and that the 
holder looks to him for payment of the same. The notice is 
to be sent to him by mail to the place of his residence, at the 
time of making, drawing, indorsing, or accepting the bill or 
note — ^unless such person, at the time of fixing his signature to 
such bill, note, or other negotiable instrument, shfdl specify 
the post-office to which he requires notice to be addressed.(J) 

(a) 1 Oalifomia Statutes, 147. (6) 1 CaHfomia Statutes, 247. 

8 
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There are tliree days of grace allowed for the payment of 
all negotiable paper elccept sight bills, checks or drafts ; and 
when either a Sunday, first of January, fourth of July, or 
twenty-fifth of December, intervenes in the days of grace, it 
is to be counted in making the days of grace. If the last 
day of grace of a bill or note falls on either of those days, 
the bill or note matures and is payable on the day before, and 
if not paid it must be protested on such day.(a) 

There is another class of instruments made assignable by 
the law, and which require some attention ; they are bonds, 
due bills, and all instruments of writing not negotiable : thede 
instruments, whether payable in money or property, or due 
in money or property, are assignable, and the assignment 
transfers the rights of the payee or obligee to the assignee ; 
and such assignee may demand payment, and on refusal, may 
bring action in his own name as if the instrument was negotia- 
ble and negotiated to him ; but all equiti'es in favor of the obli- 
gor or maker, and against the payee or obligee, up to the time of 
notice of the assignment, will apply in their favor as well as 
if in the hands of the obligee or payee. 

Where such instruments call for personal property and no 
place is designated for delivery, the known residence, if any, 
in the county, of the payee or obligee, at the time of the exe- 
cution of such instrument, is the place of delivery, whether 
the instrument has been assigned or not. Where no place 
of delivery is fixed, and the property is too ponderous to be 
easily removed, or the payee or obligor did not at the time 
of the execution of the instrument have a known place of 
residence, the place of delivery is at the residence of tiie obli- 
gor or maker. A tender of the property called for in the 
instrument at such places, exonerates the maker or obligor 
of his liability, and vests the property in the holder of such 
instrument. When the property called for is of a perishable 
nature, or the owner of such instrument is absent at the time 
of the tender, then the obligor or maker making the tender 
is to preserve, feed, or otherwise take c-are of the same ; and 
for such reasonable care and expense the owner is liable^ and 

(a) 2 California Statutes, 522 ; 3 Kent's Com. p. 101. 
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the obligor or maker is entitled to possession of such property 
until paid. 

All persons assigning such instruments are liable to the 
assignee or assignee on failure to collect the money or pro- 
perty called for by the instrument ; but to fix the liability of 
the assignors in favor of the holder, the holder must, within 
sixty days after the maturity of such instrument, bring an 
action against the maker or obligor, and prosecute the same 
to judgment and execution, and on feilure to recover, the 
assignors, or either of them, are liable to the holder. 

Where the obligor or maker, at the time of the maturity 
of such instruments, or within twenty days thereafter, shall 
have left the state, or absconded, or the institution of suit 
unavailing, the holder can recover on the instrument from 
any of the indorsers standing before him. The first assignor 
is liable to the second, and oo on ad infinitum. 

The executor or administrator of obligors, makers and as- 
signors are liable, and suits by and against them may be 
brought and maintaLned.(a) 

(a) 1 Califomia Statutes, 333. 




CHAPTER VI. 



MARRIAGE, HUSBAND AND WIFE, AND DIVORCE. 

A coNTBAcr of marriage may b^ entered into in this state 
between white persons, the male being over the age of twenty 
one, and the female over the age of eighteen years, and not 
of kin within the second degree. 

Where the parties are under that age, they must have the 
consent of parent or guardian, or other person under whose 
care and government such minor may be. If the contract 
affects or creates a lien on real estate, it must be reduced to 
writing and signed by the parties, and acknowledged or 
proved as deeds are, and put upon record in the county 
where the parties reside, as well as in the county where any 
of the lands to be affected thereby are situated ; and &om 
the time of its being recorded the property is held by 
it. It may be altered and changed at any time before the 
contract has been celebrated, but not afterwards. After the 
celebration of the marriage contract, the contract in refer- 
ence to property wiU govern, except where there is a pro- 
vision in the contract making a different order of descent or 
inheritance, either with respect to themselves or amongst 
their children.. Contracts, too, that derogate from the hus- 
band his rights by law as the head of the family, and his 
right to control the wife and children, or from the survivor 
of either as the guardian of children, are void and of no 
effect. 

If the contract is entered into between minors, and the 
real estate is affected by it, the consent of the parent, guar- 
dian or other person having the control of such minor, must 
be given in writing. All contracts between persons within 
the second degree of kindred, and between a white person 
and negro or mulatto, are void, and if the contract is cele- 
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brated they are criminally liable, and may be prosecuted and 
punished by fine and imprisonment, or both, at the discre- 
tion of the jury or court that tries the case. The fine is to be 
not less than one hundred, nor more than ten thousand dol- 
lars ; the imprisonment not leas than three months nor more 
than ten years. 

A judge or justice, clergyman or licensed preacher of the 
gospel, may perform the ceremony of marriage ; but they 
are not to marry minors without the consent of their parent, 
guardian, or other person by whom the minor is governed or 
controlled. For a violation of the provision, they may be 
fined in a sum not exceeding one thousand dollars. 

All marriages celebrated in other states or countries, are 
held valid and binding here, and their rights and duties are 
to be determined by the law of the state, except where gov- 
erned by a contract of marriage valid and binding where 
celebrated. 



HUSBAND, BIGHTS AND LIABILITIES. 

The husband acquires no right to the property of his wife 
by marriage, except to the income, rents and profits of it, 
either of personal or real property. During the existence of 
the connection, the property acquired by the husband and 
wife after and during coverture, (except that acquired by gift, 
bequest, devise or descent,) including the income, rents and 
profits of the separate property of each, is the joint property 
of husband and wife. 

The property owned by the husband before marriage is 
his separate property, and on the dissolution of the marriage 
contract by either death or divorce, the wife acquires no 
dower or interest in the same, but it passes to his descendants, 
subject to his debts and to the debts contracted during co- 
verture, if there is not enough to pay them out of the com- 
mon or joint fund. The joint property is liable to the com- 
mon expenses of the family or community, and on the death 
or dissolution of the connection it is to be equally divided ; 
a moiety or half to the survivor, the other to the descendants 
of the deceased, if any, if not, then the whole to the survi- 
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vor, subject to the payment of the debts of the decedent. 
The husband acquires no title by curtesy or otherwise in the 
property of the wife on her death.(a) 

The husband acquires the right to control the separate pro- 
perty of the wife, including what she acquires after marriage, 
during coverture; but without the power of sale or other 
alienation. He is also entitled to the control of the joint 
common property, with absolute power and perfect right to 
sell and dispose of it without the consent or interference of 
ihe wife, except the homestead, with five thousand dollars if 
they have it, which cannot be disposed of without the wife's 
signature and consent to a deed, and her acknowledgment 
separate and apart from her husband.(5) 

The husband is entitled to control his wife as the head of 
the &mily, ajid to superintend the affairs as guardian of his 
children ; and, if over eighteen years old, he may make a 
will and by it dispose of his property, but not to affect his 
wife's property or her moiety of the common property.(c) 

The husband has a right of action against any person who 
shall commit adultery or have criminal connexion with his 
wife. The amount of damages he is entitled to recover, will 
depend upon the circumstances, the extent of the injury, the 
standing and wealth of the parties.(rf) 

If an assault is committed on the wife, the husband, along 
with the wife, is entitled to an action for the assault com- 
mitted. And where the injury is serious and attended with 
loss of time and heavy expenses, the husband is entitled to 
a separate action for the damages. This last action is found- 
ed upon the loss of the wife's services, and the money ex- 
pended upon her recovery from the injury. K to protect 
the wife against an assault or injury from any person, he is 
required to wound or kill the person or persons about to 
inflict the injury, he is excused by the law.(e) 

(a) 1 California Statutes, 254. (d) 2 Black. Com. 140. 

(b) 2 California Statutes, 296. (e) 2 Blade. Com. 3 and 4. 

(c) 1 California Stotutes, 254. 
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LIABILITY OF THE HUSfeAND. 

The husband is not liable for debts of the wife contracted 
before marriage, but after marriage he is liable to support the 
wife in a reasonable manner, considering their situation and 
circumstances.(a) 

Where the wife, after living with the husband, is com- 
pelled, from bad conduct on the part. of the husband, to 
abandon hjm and her home, the husband is liable for her 
reasonable expenses incident to her support ; he is liable to 
those who give her credit, although against the special pro- 
hibition of the husband, and notice that he will not pay the 
debts so contracted. "Where the husband sends his wife 
away, or they separate by mutual consent to live apart^ 
although the wife may agree to support herself, still is the 
husband liable for her support, and the wife is authorized to 
procure the same on his credit. 

Where, however, the wife abandons the husband without 
just cause, and lives apart from him, the husband is not liable 
for her support, or for debts contracted by her. But if the 
wife returns and offers to discharge her duties as wife, and 
the husband refuses to receive her, and during her absence 
from him she lived in a chaste and proper manner except as 
to her abandonment of him, he is liable for her support and 
maintenance after she makes the offer to live with him again. 
Where the wife elopes with her adulterer, the husband is not 
liable, and if she should return repentant and offer to live 
with him again, he is not liable for her support thereafter. 
The husband is jointly liable with the wife for the torts and 
frauds committed by the wife during coverture, but not for 
those committed before marriage ; if committed in his pre- 
sence, he alone is liable and the action must be against him 
alone; but where he was not present, the action must be 
against the two jointly. Where punishment is corporal for 
an act done by the wife, not coerced or advised to by the 
husband, she is to receive it, not the husband.(J) 

(a) 1 California Statutes, 265. {b) 2 Kent's Com. 128, 131, 132. 
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RIGHTO OF THE WIFE, AND HER LIABILITIES. 

The wife acquires no right to the separate property of the 
husband by virtue of the marriage, nor is she entitled to 
dower therein after his death. As the wife, she is entitled to 
a moiety or half of the property acquired by both, during 
coverture, except that acquired by gift, bequest, devise, or 
descent, including the profits or income of the separate pro- 
perty and labor of both. Upon the death or dissolution of 
the connection, the husband, or his descendants, take the 
other moiety ; if there are no descendants, then she, as the 
survivor, is entitled to the whole, subject, to the payment of 
the debts of the community, or those incurred during co- 
verture. 

She retains, as a matter of right, all her own property ; 
but to do so she must make out a full and complete inventory 
of her property, and sign the same, and acknowledge or prove 
it by a subscribing witness before a judge, justice, clerk of 
a court of record, or notary public, and have the same re- 
corded in the county where she resides, and in those counties 
where any of her real estate is situated.(a) 

The husband is to manage and control her property, and, 
as a matter of right on his part, he is entitled to the rents 
and profits of it. He is also to control, in the same manner, 
the property she may acquire during coverture, by gift, be- 
quest, devise, or descent. She cannot dispose of any of her 
property, except with the consent of her husband, and he join- 
ing her in the execution of the deed. A gift, by her to her 
husband, of the whole or part of the proceeds of the sale of 
any of her separate property, must be by written consent to 
that effect. 

If the wife has just cause to apprehend that her husband 
has mismanaged or wasted, or will mismanage or waste her 
separate property, she, or any person on her behalf, may 
have a trustee appointed to take charge of the same ; the 
appointment to be by the district court of the county where 
the parties reside, upon application to that effect. The trus- 

(a) 1 CalifoFDia Statutes, 264. 
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tee is to give bond for the faithful discharge of the trust, and 
may be removed and another appointed by the court, where 
necessary for the protection of her interest. The trustee 
must give bond, with sufficient sureties, to the approval of 
the court. The trustee, in paying the rents and profits of 
her separate property to the husband and wife, is to be gov- 
erned by the order and direction of the coiCrt.(a) She can 
sue and be sued alone where the action is in regard to her 
separate property. Where the action is between her and 
husband, where she is sued along with her husband, she can 
defend separately as to her own right and. interest in the 
matter controverted.(i) 

The husband is not liable for the debts of the wife con- 
tracted before marriage, but her seperate property is,(c) if 
she have any. A wife is entitled to remain in possession of 
the " homestead " of her husband with five thousand dollars, 
and unless they sell and dispose of it together, she signing 
and acknowledging the deed separate and apart from her 
husband, she does not part with that right. The " home- 
stead" is not subject to the liabilities of the husband, except 
in favor of a mortgage prior to marTiage,(c?) or mechanics', 
or vendors' lien on the same property. The wife during 
coverture, may become a sole trader, and carry on a separate 
business from that pf her husband. The capital and profits 
of the business, are exempt from the liabilities contracted 
after coveture, except the contracts of her own. 

In becoming an independent trader, she can take from the 
husband to the extent of five thousand dollars. The balance 
of capital must come from some other source. The capital 
thus received fi'om her husband, is exempt from liabilities of* 
the husband. I^ however, she takes or receives more than 
the five thousand dollars from him, she ceases to be a sole 
and independent trader, and the capital received from her 
husband, together with the profits of the business, will be 
liable to attachment and execution, as the property of her 
husband. To become such sole trader, she must make, be* 

(a) 1 Oalifomia Statutes, 264. (d) 2, California Statutes, 296. 

(b) 2 California Statutes, 62. (e) 3 California Statutes, lOL 

(c) 1 California Statutes, 254L 
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fore a notary public, judge, justice, or clerk of a court of re- 
cord, a declaration in writing, that she intends carrying on 
business in her own name, and on her own account, setting 
forth the nature of the business, trade, profession, or art. 
After signing and acknowledging her declaration, and caus- 
ing it to be certified by the officer, before whom she makes 
it, she will then place it with the recorder of the county, 
where she intends acting as sole trader, after which she is to 
haye a copy of the declaration advertized in some newspa- 
per published in the county. After this is done, she becomes 
a sole trader, and can act as such. Her liabilities as sole 
trader are the same as those of every other trader. She can 
sue and be sued, her property may be attached and her per- 
son arrested, as any other debtor. She is also liable for the 
maintenance of her own children, while sole trader. 

She will be entitled to the benefit of the law exempting 
certain property from execution — to a homestead, if her 
own, and her husband have none ; and to the redemption 
law and the bankrupt law.(a) 

The wife may dispose of her property by will, if the hus- 
band consents thereto. And where, by a marriage contract 
entered into before marriage, she acquired the right to dis- 
pose of her separate, or separate and common property, 
during coverture, she can do so by will.(6) 

DIVORCE. 

Husband and wife may be divorced from bed and board, 
or bonds of matrimony, for natural impotence, existing at 
the time of marriage ; where the female, at the time of mar- 
riage, was under the age of fourteen, and was without the 
consent of parent^ guardian, or other person having the legal 
care and custody of her person, and not ratified after she 
shall arrive at such age ; where either party has been guilty 
of adultery, (but if known to the other, and after so known, 
they have cohabited together as man and wife, it ceases to be 
a cause for divorce,) and where the act of adultery was done 
by collusion of the other party, that will destroy the cause. 

(a) 3 California StatuteB^ 101. (b) 1 California Statutes, 111. 
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The application must be by the innocent party, not the 
guilty one. 

For extreme cruelty in either party ; for habitusil intem- 
perance ; wilful and continued desertion, by either party, 
for the period of two years.(a) 

For wilful neglect of the husband for the period of three 
years, he having the ability to provide the common neces- 
saries of life. 

Where the consent of either party was obtained by force 
or fraud, upon the application of the injured and innocent 
party ; where either party has been convicted for felony, 
and punishment is not less than imprisonmentTfor two yeais. 

These are the causes for which a divorce from bed and 
board, or from the connection as man and wife, can be ob- 
tained. If from bed and board only, the parties cannot 
marry again ; but if from the marriage connection, they can. 

Where the husband is a citizen of the state, has deserted 
and abandoned his wife, and left no property or means to 
support her, she, having no means of her own to do it with, 
is in truth in a sad condition, and if her contracts were not 
valid, and if she could neither sue nor be sued in her own 
name, she would, in many instances, suffer for the means to 
live ; but now, by the law authorizing married women to 
be sole traders, and subject to all the rights and duties of 
debtor and creditor, she is put into a condition to do some- 
thing to gain a living ; and so soon as the stated time passes, 
she can be freed fix)m her husband, by a divorce from bed 
and board, or from the connection altogether. 

The applicant must be a resident of the state six months 
immediately preceding the application. Where the appli- 
cation is founded on material impotency at the time of 
marriage, it must be made within two years thereafter, or it 
will be barred; and if so made, it must be by the injured 
party. Where the cause for a divorce granted is adultery 
of the wife, the legitimacy of the children bom before the 
act of adultery complained of, is not to be affected by it. 

The court, during the pendency of the action for divorce, 

(a) Laws of 1863, p. ia 
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or at the' final hearing thereof, may provide for the support 
of the wife, and support and education of the children of the 
marriage, as shall seem right and proper ; and at any time 
may vary or modify such provision as the interest of the 
parties may require, the court having full discretion and 
power in the matter. 

The admission or statements of either party, or default of 
the defendant^ is not sufficient to ground the judgment of 
divorce upon. The applicant is to prove the facts alleged 
as cause for the divorce. Jn doing it, the t^timony of the 
parties, or either of them, is not admissible. The district 
court of the district where the applicant resides has exclii* 
sive jurisdiction in the action.(a) 

In treating of divorce, I have but given what I think a 
true construction of the statute on the subject. There is no 
subject upon which there are greater variety of opinions than 
upon this. In some countries, it is held that a marriage in 
a foreign country is subject to the lex hci contractus, and if 
by that law the marriage cannot be dissolved, it cannot in 
any other, giving due regard to the rights of the parties. 

In some countries the contract is looked upon as of a 
divine nature^ and cannot be dissolved except by the act of 
God. In some other countries the law is as I have given it. 
But in all the rights to property which either party acquires 
by a marriage contract, if valid where made, will attach to 
and be valid in whatever country the property is carried to, 
or is situated. 

In looking at the nature of the marriage contract, it can- 
not be claimed for it that its performance is implied to be 
where entered into or celebrated ; but the true implication 
is, that its performance is to be in the ^ture, and wherever 
the parties may happen to be, or in whatever country they 
may take up their residence ; in that view the lex loci con- 
tractus, or place where it was celebrated, cannot apply. Our 
state considers the contract of a civil nature, and subject to 
a dissolution by her law, where parties come within her juris- 
diction and the cause is sufficient to do it. 

(a) 2 California Statutes, 186. 



CHAPTEE TIL 

PARENT, CHILD, MINOR, GUARDIAN AND WARD. 

I SHALL not treat of the natural, moral, and social rights and 
obligations of the relation of parent and child, but only to 
the extent that our law enforces them. 

The father is entitled to the control and custody of his 
child until it arrives at the age of majority, which is fixed at 
twenty-one years.(a) The parent is entitled to the labor and 
services of his child during his or her minority, and to the 
guardianship in case the child shall be possessed of any pro- 
perty ; and until a guardian is appointed, he is entitled to 
the control of his child's property, as the natural guardian. (ft) 
If the father dies, and the mother is living and unmarried, 
she is entitled to the guardianship. If the father dies or 
abandons his children, and their mother is living, she is 
entitled to the custody, control and tuition of the child, and 
to the right of recovery for injury to or death of the child.(c) 

The power and authority of the ruling parent over the 
child allows him or her to inflict reasonable punishment, to 
compel obedience to the lawful commands of such parent ; 
and such power may be delegated to another, such as tutor 
or schoolmaster. Where the child is injured, and whether 
it occasions pecuniary loss or not to the parent, for the want 
of the services of the child, the parent having control of such 
child can maintain an action and recover damages against 
the person who caused the injury — whether the services of 
the child were of such character that to the parent they were 
valuable, as labor, or not. 

A person who shall seduce a daughter, is liable for seduc- 
tion to the parent ; or one who shall assault a child is liable 

(a) 3 Black. Com. 140; 2 Kent. Com. 208. (c) 2 CaL Stat. 62. 
(&) 1 Califoniia Statutes, 268. 



128 PARENT, CHILD, GUARDIAN, AND WARD. 

to the parent for the injury, and in either case, if the assault 
be aggravated, smart money may be recovered.(a) 

LIABILITIES. 

The parent is liable for the support and maintenance of his 
or her child, and the law enforces support from the parent 
when the child is diseased in its infancy, or by an accident 
is unable to work.(6) But if the child is able to work and 
make its own support and maintenance, the parent is not 
bound to give it. The kind of maintenance, is the use of 
the necessaries of life, healthy food and clothing ; anything 
beyond that is to come from the parent at the promptings 
of those feelings that nature has not failed to plant in the 
bosom of every parent. The grand-parent is equally liable 
as the parent to give maintenance to their grand-child, if the 
parent is dead or unable to do so. 

The courts of our state will enforce this legal obligation 
by application on the part of the child, and a guardian will 
be appoiijited by the court to prosecute the action, which is 
to proceed as other cases. The parent is to give the child 
protection ; and connected with this is the right to defend 
them against all harm or danger ; to shelter them by house 
or dwelling ; to uphold them in suits on their behalf; and 
he may justify an assault and battery committed in their 
defence.(c) The liability of the parent to educate the child 
is not enforced by any law on the subject, but left to the 
discretion of the parent. 

If, however, the child is permitted to go to school, the law 
will imply a promise to pay for such schooling and expenses 
incident to it, on the part of the parent ;(c?) and where the child 
has property, independent of the parent, the guardian of 
such child, whether the parent or not, will be bound to give 
the child a suitable education, and the court having control 
of the actions of such guardian has power to compel the 
guardian to do it.(e) 

(a) 2 Kent Com. 208 ; 3 Black. Com. 140. (rf) 2 Kent. Com. 187. 

{b) 2 Kent. Com. 180; 1 Black. Com. 446, 3. (e) 1 Cal. Stat 268, 269. 
(c) 2 Black. Com. 3, 4. 
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DUTY AND OBLIGATION OF CHILDREN. 

The duty of children to their parents is obedience to their 
lawful commands. Their legal obligations extend to their 
support, when, on account of poverty, old age, disease, or 
other infirmities, they are unable to maintain and support 
themselves. This applies between grand-children and grand- 
parents, as well as children and parents, even where the 
parent &ils in his duties to his children, in giving a trade or 
profession, or has induced them to prostitute their bodies, 
and occasioned them a loss of reputation; still they are 
legally liable to render support and maintenance to their 
wicked and unnatural progenitor, if they are able to do it.(a) 

ILLEGITIMATE CHILDREN. 

The duty and obligation of such a child only extend to 
the mother. The child, however, if acknowledged by its 
father in writing and witnessed by one competent, can in- 
herit as heir to the father, but cannot represent him either 
lineally or collaterally. The child is heir to his mother to 
the same extent, whether acknowledged by its father or not. 
If, after the child is begotten, the father and mother inter- 
marry, that cures the defect, and renders the child heir as 
perfectly as if born in wedlock.(6) Children that are born 
to parents whose marriage is null in law or dissolved by 
divorce, are legitimate; but those born forty weeks and 
eleven days after the marriage has been dissolved by divorce 
or the death of the husband, are illegitimate.(c) The mother 
is entitled to the custody of the child, and not the putative 
father ; biit he is liable for the support of it, as parents of 
other children.(d) 

This law gives no reward to the mother as against the 
father of the unfortunate offspring of their illicit connection, 
but merely compels the father to support the child, to pre- 
vent it from becoming a public charge. The proceeding is 

(a) 1 Black. Com. 374, 454; 2 Kent. Com. 213. (c) 1 Black. Com. 467. 

(b) I California Statutes, 220. (d) 1 Black. Com. 468. 

9 
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to be on behalf of the child, for whom the justice is to ap- 
point a guardian to prosecute the suit. The mother may be 
compelled to testify in the piatter at any time after thirty 
days from the birth of the child ; and if the mother fails to 
act for the child and compel the putative father to give sup- 
port and maintenance, any person, as its next firiend, can do 
so, and have a guardian appointed for it.(a) 



GUABDIAN, MINORS AND WARDS. 

The father, and upon his death the mother, are the natural 
guardians of their children, and entitled to their control and 
custody. If any of their children have property in their 
own right, the court has the power to appoint a guardian 
for such children, to take the control and management of 
such property. The father, if living and suitable ; if he is 
dead, then the mother, if living and not married and suit- 
able, have preference over all others to be such guardian ; 
and it is the duty of the court to make such appointn^nt on 
their giving the required bond. In case the children have 
property in their own right, and no guardian be appointed, 
from neglect or inadvertance, the £[ither, and upon his death 
the mother, is entitled to the custody and control of such 
property ; if real property, he or she has the right to rent 
and receive the rents ; if money, he or she has the right to 
put it out on interest and collect the interest ; and on the 
appointment of a guardian, or the children arriving of age, 
the parent who received the property must settle with tiie 
guardian or child, by paying or surrendering the property, 
money, interest or profits to the child or guardian, as the 
case may be. 

Where a guardian has been appointed other than the 
father and mother, and one or the other, or both of the 
parents are living, there the guardian has but the control of 
the property of the child, while the parent or parents have 
that of the person. Where the child has no parents, ther& 
the guardian has control of the person and property of the 

(a) I Black. Ck>m. 468; 2 California Statutes, 62. 
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minor, and in regard to oontrol, it is the same as that of a 
parent, and his liability for necessaries extends as far only 
as the property of the minor. The father, by will, may ap- 
point a guardian for his children, and after bond given by 
him, he can act as guardian. The will may limit the time 
of guardianship to any time less than the majority of the 
minor, and the provision may be in regard to one born or 
expected.(a) 

MINORS. 

All persons under the age of twenty years are minors. 

At the age of fourteen, they may select their guardians, 
except where the father or mother is living, and entitled to 
be appointed, or a guardian is appointed for them by will of 
the father. The person selected, if approved of by the court, 
will be appointed ; but if not approved, the minor is to be 
cited by the court to nominate a suitable one within ten 
days, and if none is nominated in that time, such as the 
court will approve. At the age of eighteen years, females 
may marry ; and before that time with consent of parent, 
guardian, or other person having the legal control of such 
minor. Upon marriage, they are able to contract, as feme 
coverts. At the age of twenty-one years, males may marry ; 
and sooner with the consent of parent, guardian, or other 
person having the legal control of such minor ; and on mar- 
rying, he can act free of his parent, guardian, or other person 
living legal control of him. At eighteen, either male or 
female, whether married or single, may dispose of their pro- 
perty by will, if of souud mind ; but if the female is married, 
then the will is to be made with the husband's consent. 
The guardian, after nomination, is to give bond to the minor 
in such sum and such su£&cient sureties as the court shall 
direct and approve ; and he is thereupon to . make a true 
inventory of all the real and personal property of his ward 
that shall come to his possession or knowledge, by the ap- 
praisement of three disinterested men appointed by the court 
for that purpose, under their oath, and return the same to 

(a) 1 California Statutes, 268. 
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the court, in such time as the court shall direct ; and within 
one year, and as often thereafter as the court shall direct, he 
is to render, under oath, an account of his transactions with 
the estate of his ward, and at the end of his trust to settle 
and liquidate the same with his ward, or his legal represen- 
tatives. Where a minor has no guardian, and a suit is 
necessary to be brought, either for or against him, before a 
court of record of this state, the court is to appoint a guar- 
dian for such minor, to prosecute or defend the suit. If the 
father or mother of such minor is living, (except where the 
mother is married to a person other than the father,) and 
are suitable persons for such purpose, they are entitled to 
such appointment in preference to any other. Where the 
minor has a guardian and is possessed of property, and his 
parent is living, and the income of the minor's property is 
sufficient for the minor^s maintenance and education in a 
manner more expensive than his parent will afford,, such 
expenses may be directed to be incurred and paid by the 
guardian out of the income of the minor's property .(a) 

There are other persons for whom a guardian is to be 
appointed beside minors. • Such as are insane or mentally 
incompetent, from old age or other cause, from managing 
their property ; a guardian is to be appointed for such per- 
sons by the probate court.(&) 

Where any person, on their behalf, shall make complaint 
to the probate court that such person is insane, or mentally 
incompetent to manage his property, stating the reason 
why he is so incompetent, the court is to cause a notice 
to be given to the person supposed insane or incom- 
petent, that the matter will be by him. tried before that 
court, stating the time and place — the notice to be served on 
such person at least five days before the time appointed for 
trial. After a fiill hearing and examination of the case, if 
the person is insane or incompetent, the court is so to decide, 
and appoint a guardian either over his property, with power 
to manage his estate, or over his person and property, with 
power to manage and control both. The guardian is to give 

(a) 1 California Statutes, 268. (&) 1 California Statutes, 268. 
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bond, and his rights and powers are the same as guardians 
over minors.(a) 

The guardian is to collect all debts due his ward, and pay 
all due from him, defray his reasonable expenses for main- 
tenance and education, or the maintenance of himself and 
family, if he have one ; and in case the income of his pro- 
perty is not sufficient, then he is to sell enough of it, whether 
real or personal, to do so. 

The CQurt is to require the guardian to manage the estate 
of the ward frugally without waste, applying the income to 
the necessary expenses and liabilities of the ward and his 
family, if he have any. If the income is sufficient to do it, 
then the property or capital, as the case may be, is not to be 
sold or disposed of; but if that cannot be done without, then so 
much of the estate as will be necessary to pay the liabilities, 
and defray the necessary expenses of the ward, is to be sold, 
and the proceeds applied to that purpose under the orders 
of the court. Where the property is of such a nature that 
it cannot be sold in such parcels as will produce the required 
sum of money and no more, then the court is to order the 
sale of the smallest quantity of property, and the proceeds 
not required to pay oflF the liabilities and defray the expenses 
of the ward, the guardian is to put out or invest to the best 
advantage, until it shall be required for the payment of the 
liabilities of the ward. 

Where a ward has real property, and it would be best to 
change it from real to personal productive property, the 
court may order the sale of the real property by the guar- 
dian, who is to invest the proceeds in the best manner for 
the ward, or as the court may direct. The law provides, 
that all sales of real estate of minor heirs, made for the bene- 
fit of said minor heirs, shall be for cash, or for part eash and 
part deferred payments, not to exceed three years, bearing 
date from date of sale, as in the discretion of the probate 
judge may be most beneficial to said minor heirs. Guar- 
dians making the sales are required to demand and receive 
from the purchasers l^ond and mortgage on the real estate 

(a) 1 California Statutes, 268. 
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SO sold, with such additional security as the judge may deem 
necessary and sufficient to secure the feithftil payment of the 
deferred payments, and the interest thereon.(a) 

All sales of personal or real property by guardians 
must be by order of the probate court, made upon petition 
by the guardian. The stde is to be by public auction, and 
in pursuance of the order and direction of the court. The 
notice of the time and place of the sale of personal property 
is to be given ten days before the sale, and given in such 
manner as the court may direct. The sale of real estate is 
to be advertised in a newspaper printed in the county, 
where such estate is situated, for three weeks next preceding 
the sale ; and in addition thereto; written notices are to be 
posted up in three public places in the county. If there 
should not be any paper published in the county, tiien the 
court is to order the paper the notice is to be published in. 

Before the court is authorized to order the sale of any 
part of a ward's real property, whether minor, insane, or 
incompetent, it is to order the next of kin of the ward, and 
all others interested in the property, to appear before it, in 
not less than four nor more than eight weeks from the time 
of the entry of such order — a copy of which is to be served 
on the parties at least fourteen days before the hearing of 
the petition, or published three successive weeks in some 
newspaper in the county before such hearing, if any paper 
is published in the county ; if none, then in such paper as 
the court may specify in such order. At the time ^nd place 
named in the order, or any other time to which the hearing 
may be adjourned to, the court is to proceed to the exami- 
nation of the matter of the petition, by requiring the proof 
of service or publication of the order, and to hear any testi- 
Baony of the petitioner, the next of kin, or any person 
interested in the estate. 

If the court is of opinion that the property should be sold, 
the order is to state the purpose for which the sale is made 
— ^whether to raise money for maintenance, education, or to 
be invested again — ^and whether the sale is for cash down, 

(^ UwB ofl863, p. 129. 
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or a credit of six months, and direct the manner of giving 
notice, if no paper is published in the county. The guar- 
dian, before the sale, is to enter into a new bond in such 
sum and with such sureties as shall be approved of by the 
<50urt, with condition to sell the real property and account 
for the proceeds, according to law. The notice of the time 
and place of sale^is to be given as directed, and the property 
is to be described in the notice with conmion certainty. 
Th6 sale is to be in the county where tl^e property is situated, 
and between the hours of nine o'clock, A.M., and before the 
setting of the sun on the same day. If the sale is made on 
credit, the guardian is to take a note and mortgage on the 
property sold, for the payment of the purchase money. 

The guardian is to report the sale at the next term of the 
eotirt^ idler such sale was made ; any person interested in the 
estate may file written objections to the confirmation of the 
Bale, may introduce witnesses, and be heard in support of 
his objections. The court is to examine the same, and if the 
Bale was fair, he is to confirm it ; if unfair, and the price is 
not equal to the value of tiie property, and, by another sale, 
ten per cent, over and above the bid and expenses can be 
obtained, the sale is to be vacated, and another order must 
be made, which the guardian is to conduct in all respects as 
if no previous sale had taken place. 

If, after a sale is reported, and all objections, if any, are 
heard, the court shall think the sale was fairly made and 
legally conducted, and that a greater sum could not be ob- 
tained, the court is to confirm the sale and direct the con- 
veyance to be made to the purchaser, and to have it entered 
on the minutes of the court, and from that time the sale is 
7alid. 

In accordance with the order of the court, the guardian is 
to convey the property by a deed which is to recite the order 
of sale, the order confirming it, and to direct the conveyance ; 
and such conveyance operates to convey all the right and 
title to such property. The court, in the examination of the 
sale, is to require proof of the notice thereof, and, in the 
order of confirmation, it is to be so recited. 

The guardian can adjourn the sale, fix>m day to day, by 
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publicly declaring it at the time and place first appointed 
iEbr the sale ; but if it is adjourned for a longer period than 
one day, notice thereof is to be given by publishing or post- 
ing notices thereof, as time and circumstances will admit o£ 
The court has power to direct the investment and disposi- 
tion of the money and effects of the ward, from time to 
time, as the case may require. The court has power to re- 
quire that guardians renew their bonds, or give additional 
ones ; and it may discharge a guardian for incapacity, and 
appoint another ; or, when no longer necessary, DMiy dis- 
charge him of him trust, and the ward, or the ward and 
estate, from his control. 

The marriage of the ward terminates the guardianship. 
Where a non-resident minor has property in the state, any 
friend, or other person interested in the estate, may apply to 
the probate court of the county where the property is situ- 
ated. The court is to order notice given to all persons in- 
terested, in such manner as the court shall deem right and 
proper ; and, after such has beqn given, as directed by the 
court, a guardian may be appointed for such absent person. 
K the person shall arrive within the state thereafter, he is 
to be subject to the control and custody of his guardian. 
The guardian of such non-resident is to give bond, after 
which, his rights and duties are as other guardians, and will 
extend to all property of his ward within the state. 

If there should be two guardians appointed for a non-resi- 
dent minor, having property in different countries, the one 
first appointed is valid, the other void. 

The court may appoint more than one guardian for a^ 
minor, or insane person, or one incompetent^ at the same 
time. Guardians are entitled to their reasonable expenses 
incurred in the execution of their trust, and compensation 
for services, which the court is to determine.(a) 

A guardian of the person of his ward has the right to 
protect him as fully as the parent, and may bring suit for 
his injury or death, and that, too, whether the injury has 
occasioned loss to the guardian or not ; and he has the hght 

(a) 2 Oalifomia Statutes, 62. 
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to consent to and superintend the separation or partition of 
his ward's personal or real estate, held in common or jointly 
with another. 

WARD. 

The relation between the guardian and ward is that of 
trustee and cestui que trustf so far as the. management of the 
ward's property is concerned ; and, in regard to his person, 
the duty of a ward to his guardian is the same, in every re- 
spect, as that of the parent. The authority of the parent is 
withdrawn, and in its stead, the law places that of the 
guardian. 

There are two periods within which a ward may bring 
suit on the bond of the guardian, in his. favor : where the 
ward is under no disability, within three years after the 
guardian has been discharged from his trust; where the 
ward was under a disab^ity at the end of three years from 
the discharge, then within three years from the removal of 
such disability. A contract with the ward by the guardian, 
during the minority of the ward, is void. So, too, is one 
after the trust expires, if made before settlement of the ac- 
counts and transfer of the possession of the estate to the 
ward, or the control or influence over the mind of the ward, 
in favor of the guardian. But if all accounts are settled, 
money and property of the ward delivered and paid him, 
no further influence exerted by the guardian over him, and 
the ward, in thought and action, independent, then a con- 
tract would be valid. 

The money and property of the ward, in the hands of the 
guardian, must be used for the ward's advantage. li^ without 
the direction of the court, it should be used in trade, the 
profits must enure for the ward's benefit.(a) 

WIDOW AND CHILDREN. 

A widow having children is entitled to their custody and 
control until they arrive at the age of majority. She stands 

(a) 2 Kent Com. 237 ; Story's Equity, 313. 
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at the head of the family in place of the father, is their 
natural guardian, and, until one is appointed, is entitled to 
the custody and control of her children's property ; and, in 
case of injury to her children, either by assault, death, or 
otherwise, she has the right of recovery on account thereof.(a) 
If her child or children have property, she is entitled to be 
their guardian on giving the bond required by the probate 
court. She has the right to administer upon her husband's 
Estate ; and if named as executrix in her husband's will, is 
entitled to act as such. She is entitled to one half the 
homestead, and the children to the other. If in an incorpo- 
rated town or city, she is entitled to a house and lot worth 
not over five thousand dollars, to be by her selected; 
if not living in an incorporated town or city, then twenty 
acres of land, with the dwelling-bouse situated thereon, to- 
gether with the personal property exempt from execution, 
if the husband had that amount at his deatK At the death 
of the husband, the widow, for herself and children, is en- 
titled to a reasonable support, until the administration of 
the estate ; the allowance to be made by the probate court 
If the deceased did not have the amount of property exempt 
from execution, then the court, on the coming in of the in- 
ventory, is to make a further allowance to the widow for 
herself and children, for their maintenance during the pro- 
gress of the settlement of the estate, which is not, in an in- 
solvent estate, to be longer than one year. Where the estate 
of the husband is inventoried, and, by the inventory, does 
not amount to more than five hundred dollars, then the 
whole estate belongs to the widow and children, subject to 
the payment of the ftmeral charges, and expenses of the ad- 
ministration ; and, in that event, the courtj by a decree, is 
to assign the same to her ; which settles the estate. Where^ 
however, the widow has, in her own right, an income from 
her separate property, equal to the allowance to be made 
her and her children, then the whole is to go to the chil- 
dren. Where the estate of the husband after settlement 
proves to be more, the balance is to be divided between the 

(a) 2 California Statutes, 52. 



PABENT, CHILD, GUARDIAN, AND WARD. I39 

widow and children, a moity to the widow and the other to 
the children. Where the children are the husband's by 
another woman, the rule is the same. Where the husband 
left no children or grandchildren entitled, from him and his 
estate, to support, the widow alone is entitled to the provi- 
sion for maintenance, the property exempt from execution, 
the homestead, and amount of the balance of estate, after 
payment of debts and expenses of settling the same, except 
the individual property of the husband, owned by him before 
marriage. 

A widow that shall marry, loses the right to administer 
upon her husband's estate; or, having administered, her 
powers as such, from the time of the second marriage, ceases ; 
also, her right to the guardianship of her children having 
property, but not to their control, tuition, and protection, 
and the rights to bring suit for any injury to them, while 
minors. 

If, on the death of a father, he should have no widow, but 
have children, then the children are entitled to the provision 
for maintenance, the property exempt from execution, the 
homestead, and residue, after payment of debts and expenses 
of settling the sd.me.(a) 

WIDOWER. 

The only right which the husband has, upon the death of 
his wife, is to administer upon her estate, if she have any, 
and not disposed of by will, and another named as ex- 
ecutor.(6) 

(a) 1 CaL Stat, 219; 2 CaL Stat, 448; 2 Cal. Stat, 462, 463, 296. 
(p) 2 California Statutes, 454. 
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CHAPTEE Vm. 

THE- RIGHTS OF PERSONS TO PROPERTY. 

The riglita that persons have in California are fixed, de- 
fined, and guarded by the law. 

The rights of persons are to either real or personal pro- 
perty, and those annexed to, or attached to their persons, as 
citizens of the United States, the state, and the community 
in which they reside. 

The most usual way of acquiring title to personal property 
is by purchase. This supposes title in the seller. 

In all contracts not to be executed within one year, the 
same must be reduced to writing, and signed by the party 
bound thereby. All sales of personal property to be deli- 
vered after one year, are not binding on the parties unless it is 
reduced to writing, the consideration named in it, and signed 
by the parties. And all contracts of sales of property, the 
prices of which are two hundred dollars or over, are not 
valid, unless the buyer pays the whole or part of the price, 
or receives part of the property, or the seller signs a 
memorandum of the contract at the time of making the 
purchase. Where, however, property is sold by an auc- 
tioneer, the sale is valid, and the contract binds all par- 
ties, if the auctioneer enters at the time of sale, in his sale 
book, a memorandum specifying the nature and price ^ the 
property sold, the terms of the sale, the name of the pur- 
chaser, and the name of the person on whose account the 
sale is made. 

Where a person who has the possession or control of per- 
sonal property, sells, assigns, or mortgages the same, he 
must transfer the possession of the property to the buyer, 
assignee, or mortgagee, and such person must remain in the 
possession, and not return it, or else the sale, assignment, or 
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mortgage is not good as against the creditors of the seller, 
asssignor, mortgagor, or subsequent purchasers in good &ith; 
but it is good as against the seller, assignor, or mortgagor. 
The conditions named above are those which are such while 
the property shall remain in the ' possession of the seller, 
assignor, or mortgagor. Thus it will be seen, that a person 
making a purchase of personal property, must take the same 
into his possession or under his control, to avoid the risk of 
having it taken by the creditors of the seller, or by a subse- 
quent purchaser in good faith. In taking possession or con- 
trol of personal property, it must be done in such a manner 
as to give to the buyer the actual possession or control of 
the property. Change of 'possession or control, is what the law 
requires. 

A change of possession is effected where the dominion and 
control of the property is taken by the buyer away fjpom 
the seller, as fiilly and perfectly as the article of property 
will admit of at the time. 

Where the seller delivers the property sold to the buyer 
on credit or for cash, or property paid, the transaction is 
closed, and the title and po^ession passed to the buyer at 
one and the same time. Where the contract of sale is made, 
and the property is in existence, and the seller has nothing 
more to do to the same, here is a good and binding (y)ntract be- 
tween the seller and buyer. The title and risk of the pro- 
perty is in the buyer after the contract is completed, and the 
right to the purchase money is in the seller. 

The buyer cannot take or sue for the possession of the 
property, without paying or tendering the contract price. 
The seller cannot sue for the price without tendering deli- 
very. Where the contract is silent as to the time of delivery, 
and the sale is on credit to the buyer, the title to the goods 
and right to their possession vests at once in the buyer, and 
passes out of the seller on the conclusion of the contract 
The price or consideration of the sale is a condition prece- 
dent, and must ttike place before the seller is bound to part 
with the possession of the property. The seller has a lien 
on the property for the price thereof, until it is paid, or is 
by him waived. If the sale is for money, the payment is to 
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be made — ^if by note, on time, the execution and delivery of 
the note ; if in other property, the delivery of it upon a sim- 
ple credit against the buyer, charged in the books of the 
seller. Any of these ways if according to the contract, is 
paying for the property, and when done, the title to the 
same changes, as well as the right to the possession. Where, 
however, a sale is made on credit to the buyer, and while 
the property is travelling to the buyer,— on its way, not as 
yet delivered to him, or his agent appointed to receive the 
same — the buyer becomes insolvent or bankrupt, the seller 
has a right to overtake the property, and stop it from reach* 
ing the buyer, and then his lien for the price attaches ; and 
until he receives payment in money, he is not bound to 
deliver the property to the buyer or his representative.(a) 

K delivery takes place at the making of the bargain, it is 
then an executed contract. Where the delivery of the pro- 
perty to the buyer is to be done at a future period, the con- 
dition or consideration that induces the seller to agree to 
part with the property, is to take place or happen according 
to the contract. To impose the obligation upon the seller 
to deliver it, the usual condition is, the payment of the price. 
Where, however, property is sold, and payment of the price 
and time of delivery is in the contract, the law implies that 
it was understood that payment of the price was to be made 
before the seller was to part with the possession of his pro- 
perty ; and until the price is paid, or tender made of it, the 
seller is not under obligation to deliver the same to the 
buyer. 

It must not be forgotten, that if the property is left in the 
seller's posssession, the performance of the contract will rest 
alone upon his responsibility. If the goods, before they are 
delivered or put out of the control of the seller, are levied 
on, or attached as the seller's in favor of a creditor, or shall 
be sold to another buyer in good faith, the buyer has but 
his right of action against the seller for breach of con- 
tract.(6) 

And in case the buyer shall pay the whole or part of the 

(a) 2 California Statutes, 266, 267. (b) 2 California Statutes, 267. 
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price or consideration for the property, and the seller retains 
the possession of the same, so long as it continues in his 
possession, his creditors may attach or levy on it, or the 
seller may sell them again to any person who shall buy in 
good faith. In either case, the buyer will have but his 
action, with the responsibility of his seller, to indemnify him 
on account of his money or property paid, and damages for 
breach of contract. In making a contract for the sale of 
personal property, where the delivery does not take place 
within a year, there the contract must be in writing, and the 
consideration named, and signed by the parties bound 
thereby ; but if the delivery is to be within the year, and 
the price of the property is not two hundred dollars or more, 
the contract is valid and binding if made verbally, provided 
the parties are capable of making a contract. 

But if the price of the property is two hundred dollars or 
over, no matter when the property is deliverable, the con- 
tract to be binding must be reduced to writing, the consider- 
ation named in it, and signed by the parties bound thereby, 
or the seller must receive part of the property purchased, or 
pay part of the consideration money to the seller. Either 
of these two last things being done is tantamount to reducing 
the contract to writing, signed by the parties bound. It 
must be remembered that where the property, by the con- 
tract, is not tp be delivered within one year, there nothing 
will dispense with the necessity of reducing it to writing, 
naming the consideration.(a) 

Where the delivery is within a year, and the price of the 
property sold is not two hundred dollars, there the contract 
is good and binding, if a verbal one ; but if the delivery is 
within a year, and the price of the property is two hundred 
dollars or over, it must be reduced to writing, as stated, and 
signed by the parties bound, or part of the property received 
by the buyer, or part of the price or consideration paid to 
the seller.(6) 

(a) 1 California SUtutes, 267, 268. (b) 1 California Statatea, 267, 268. 
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WARRANTY. 

All contracts for the sale of personal property in the pos- 
session of the seller includes an implied warranty on the 
part of the seller, as to the title; and in case it fails, the 
buyer has his action against him for the price paid, and 
damages for breach of the contract. Where, however, the 
property is not in the seller'!^ possession, the warranty does 
not apply — the purchaser buys at his risk. But if the seller 
shall affirm and declare that the property is bis, and it shall 
appear that the buyer relies upon it, then the seller is bound 
as a warrantor of the title. Where the property is in the 
possession of the seller, the warranty applies whether any 
affirmation, in reference to the title, was made by him or 
not ; but if he sells the property as agent for another, and 
he makes known the agency to the buyer, the rule is differ- 
ent : there the buyer is bound to examine into the title, and 
if he buys with or without such examination, he does so at 
his risk. If the title proves defective, in a sale where war- 
ranty is implied, the buyer has his remedy for satisfaction 
from the seller.(a) 

With regard to the quality of the property, unless there 
is an express warranty on the part of the seller, none will 
be implied. The seller is, however, liable for deceit, if he 
misrepresent the quality of the property to the buyer, and 
the buyer cannot make an examination of it, and relies upon 
these representations at the time the bargain is made ; or 
where the buyer relies on these representations, and suspends 
the examination of the property : in all such cases, the seller 
is liable for his deceitful act in selling his property .(J) 

And where the seller conceals some defect in the property^ 
he sells from the knowledge or observation of the buyer,, 
there the seller is also liable for deceit.(c) 

Where, however, the buyer has full and fair view of the 
property, and by exercising his faculties of observation and 
judgment he can discover the defects in the property, or 

(a) 2 Kent Com. 608. (c) 2 Kent. Com. 608; 2 Black. Com. 466.. 

{b) 2 Kent. Com. 608 ; 2 Black. Com. 466. 

10 



146 BIGHTS OF PERSONS TO PROPERTY. 

ascertain for himself the quality and character of the same, 
the deceit cannot apply to the seller, and no liability attaches 
to him. Even if he should put down in a memorandum of 
sale, in writing, a dififerent description of the property and 
its quality, he is not liable for deceit, nor does the law imply 
a warranty. The law infers that the purchaser relies on his 
own observation and judgment, as to the property, its quality 
and price, or he would not have made the purchase after 
such view and inspection,(a) 

But there is a numerous class of cases where an implied 
warranty will attach to the seller. When the purchaser 
buys a certain kind of property, and it is not convenient or 
customary for such property to be inspected before it is 
bought, the seller must deliver property in character and 
quality to answer the description. There is another class 
of cases subject to the same rule — to wit^ sales of property 
by sample ; the whole must, in character and quality, come 
up to, and be equal to the sample. 

There are large amounts of property in the commercial 
world sold and bought without any inspection, or an offer 
on the part of the seller that the buyer shall inspect the 
same, and where an inspection is not customary; and in 
many cases it could not be done without loss of much time^ 
and subjecting the buyer to a heavy expense. There are 
sales of certain denominations of property with many differ- 
ent qualities^ each quality having a different value from the 

others. 

In these cases an implied warranty attaches to the seller^ 
that he delivers the kind and quality of the article sold. If 
he ^ells mess pork, it will not answer for him to deliver 
rusted mess pork, for that was not the quality of the article 
sold. Mess pork, in the market, means a good and sound 
article ; in other words, a marketable article. Nor will it 
do for him to deliver prime pork, for that was not the Idnd 
of pork sold. One differs in the quality, and the other in 
the kind. The buyer is not bound to take anything but 
that which he purchased; and that which was sold, the 
•seller is bound to deliver. 

(a) 2 Black. Com. 451. 
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So, too, in the sale of flour. If the seller makes sale of 
one hundred bbls. sup. fine flour, it will not do for him to 
deliver sour superfine flour ; nor .will it answer to deliver 
fine flour to fill his contract The one does not answer the 
description as to kind, and the other as to quality. The 
buyer is entitled to the -kind and quality of the article he 
purchased, and the seller is under obligation to deliver it. 

In case the property, after delivery and examination, 
proves not to be the article purchased in kind or quality, 
the purchaser may return the same to the seller, and rescind 
the contract ; or he may make return of the property, and 
waive the time of delivery, and hold fhe seller for the 
delivery of the contract, or damages for the breach or failure 
thereof, and for the price or part thereof, if it has been paid. 
The return of the property must be within a reasonable 
time, and what that is will depend upon the circumstances 
of the transaction. 

GIST. 

Title to personal property may be acquired by gift ; that 
is, a transfer of the ownership of personal property by the 
owner to another. The title passes with the possession, and 
not before. 

The difference between a gift and purchase is, that some 
consideration is necessary in a purchase, and the purchaser 
acquires title to the property so soon as the contract or bar- 
gain is made, and the seller has nothing further to do with 
the property sold ; but in a gift;, it is done without legal 
consideration, and the evidence of it is the change of posses- 
sion and dominion. A promise to make a gift is not binding, 
for the want of legal consideration. A person cannot make 
a gift of his property, if he is indebted at the time. The 
gift is void, as against creditors at the time of the gifi:. He 
must be just before he can be liberal. A creditor has a lien on 
his debtor^s property to the extent of his debt, which the 
law wUl enforce. 
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TITLE BY ADMINISTRATION. 

An administrator of a decedent acquires title to his per- 
sonal property, and if withheld from his possession, and 
against his consent^ he has a right to bring suit for possession. 

TITLE BY WILL. 

Title to personal property may be acquired by will. If 
a testator shall will personal property to a legatee, so soon 
as probate is made of the will, the tide vests in the legatee. 
The representative of the testator is under obligation to 
deliver the property according to the directions of the will ; 
and if not delivered, suit may be maintained for it. 

TITLE BY MABRIAaB. 

Title may be acquired, by marriage, to personal property ; 
but, according to the law, it does n'ot attach to, and vest in 
the party, until the connection has been dissolved, either by 
the separation of the parties from bed and board, or the 
marriage contract dissolved by divorce, or ended by death. 

On the dissolution of the marriage contract by the law, 
the parties are entitled each to a moiety of the property, 
subject to the payment of the debts of the decedent. 

The accumulation of property after marriage, from the 
avails.of the separate property of both, and the joint labors 
of both, (except the wife becomes trader on her own account,) 
will form the property for dividend, subject to the payment 
of the debts of the decedent. In case the connection is 
dissolved by the death of either party, then the survivor is 
entitled to a moiety, and the descendants of the decedent 
are entitled to the other moiety. If there are no descendants 
of the decedent, then the whole is to go to the survivar.(a) 

"^HOW LANDS MAY BE ACQUIRED. 

The government of the United States has the right to the 

(a) I California Statutes, 254. 
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ppssession and property of the public lands within the state ; 
but persons may take possession of not more than one hun- 
dred and sixty acres thereof, unoccupied and not containing 
mines of any of the precious metals, and hold the same, as 
against all others.(a) But the right of such person is sub- 
ject to the title of the United^ States. After survey made of 
the public lands in our state, any citizen of the United States, 
or one who has declared his intention to become such, and 
who is a widower, or at the head of a family, or a single 
man over the age of twenty-one years, may acquire the pre- 
emption right to purchase any of the public lands unoccu- 
pied, not over one hundred and sixty acres, and not mineral 
lands, or reserved by any treaty, law, or proclamation of the 
president of the United States, and not included within the 
limits of an incorporated town, or selected for the site of a 
city or town, or settled and occupied for trade at the minimum 
price of one dollar and twenty-five cents per acre. To perfect 
such pre-emption right, the person must take possession, im- 
prove the same, and erect a dwelling thereon, and inhabit 
it. This wUl entitle such person to the right, if he is not the 
proprietor of three hundred and twenty acres of land in any 
state or territory of the United States ; or shall quit or 
abandon his own land in our state, to reside on the public 
lands. Upon the pre-emption right being perfected, the title 
is to be purchased by an entry in the register's office of the 
district in which such land may lie.(i) 

When the pre-emption right has been perfected, and the 
pre-emptor shall die before the title has been purchased, the 
executor or heir may make the purchase for the benefit of 
the heirs of such pre-emptor.(c) 

The same character of persons may settle and improve, as 
stated, any number of acres of the unoccupied public lands, 
in this state, not exceeding three hundred and twenty acres, 
for the purpose of a town, and acquire the title thereto, in 
the same manner, and at the same price.(c?) 

(a) 3 California Statutes, 168. (c) 6 U. S. Stat 620. 

(&) 6 n. S. Stat 465, 466; 9 U. S. Stat 621, 633. (d) 5 U. S. Stat 66Y. 
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TITLE BT PURCHASE. 

Real property, in California, can be acquired by contract 
(rf purchase from the owner, if able to contract and part with 
the title thereto.(a) Persons able to part with their real pro- 
perty by contract, must be twenty-one years of age — ^not 
idiots, insane, drunk, or under restraint All contracts of idi- 
ots, insane persons, drunkards, or persons under restraint, 
are voidable. 

The contract, tp be vaUd, must be founded upon a valu- 
able con^deration, and not tainted with fraud. 

THE JIANNER OF TRANSPORMIN<J LANDS. 

Lands, or any interest or estate therein) is. transformed by 
deed, signed by the person from whom it is purchased or 
intended to pass from, or by his or her attorney duly autho- 
rized. The husband must join with the wife in a deed to 
pass her estate. 

The deed must, to be valid, be acknowledged or proved ; 
and, if executed in this state, must be before a judge or 
derk of a court having a seal, or some notary public, or jus- 
tice of the peace of the proper county ; if acknowledged or 
proved without the state, and in the United States, then by 
some judge or clerk of any court of the United States, or of 
any state or territory having a seal, or by any commissioner 
appointed by the government of this state for that purpose ; 
and if acknowleged or proved without the United States, 
then by some judge or clerk of any court of any state, king- 
dom, or empire, having a seal, or by any notary public 
therein, or by any minister, commissioner, or consul of the 
United States, appointed to reside therein. 

If the proof or acknowledgment of a deed is taken before 
a judge or clerk, then it is to be certified by the hand of 
such judge or clerk, and seal of the court prefixed thereto ; 
and if taken before an officer having a seal of office, then 
the <^rtificate is to be under his hand and seal of office. 

(a) 2 Black. Oom. 291, 292. 
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The person who makes the acknowledgment must be 
known to the ofiScer taking the same to be the grantor in the 
deed, or proven to be such by a credible witness ; and the 
certificate of the o^cer must state the fact as it shall occur, 
giving the name of the witness proving his identity, if the 
grantor is not known to the ofiicer. Where the deed is not. 
acknowledged before an officer, as stated, to be valid must 
have at least one subscribing witness, who will prove its 
execution. The officer taking the proof of the subscribing 
witness must be personally acquainted with him, and moist 
so state the same in the certificate ;. or he must be proven to 
be such by the oath or affirmation of a credible witness, 
which must be set forth in the certificate of the officer. The 
witness must be acquainted with the grantor to the deed, 
and prove that he is the person described in the deed, and 
who executed it ; that it was executed by him, as his deed, 
and that he witnessed it as a witness. The certificate of the 
officer must set forth these facts to render the proof sufficient 
Upon the acknowledgment or proof of the execution of a 
deed, certified by an officer duly authorized, as stated, the 
deed is to be recorded in the recorder's office of the county 
where the lands lie. 

The deed of a married woman must be acknowledged by 
her and her husband before an officer acquainted with them, 
or who has become acquainted with them by the testimony 
of a credible witness, whose name is to be given in his cer- 
tificate. The officer is to examine the woman, separate and 
apart from her husband, touching the execution of the deed, 
without the hearing of her husband, and the contents of the 
deed must be made known to her before she is examined ; 
and on her examination she must declare that she executed 
the same freely and voluntarily, without compulsion or un- 
due influence of her husband ; and that she does not wish to 
retract the execution of the same. The certificate of the 
officer must substantially set forth these facts, to be valid. 
After being certified, the deed can be recorded in- the office 
of the recorder, in the county where the property is situ- 
ated. 

Upon filing a deed for record, it is notice to all persons of 
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its contents ; and all subsequent purchasers or mortgagees 
will be deemed to purchase with notice. The deed, if not 
recorded, is good as between the parties to it, but not good 
as against subsequent purchasers who record their deeds. 
Powers of attorney to convey or encumber real property 
must be executed and recorded as deeds; they aie good 
until the revocation is deposited for record, in the office 
where the power of attorney is recorded. 

A deed of conveyance is not necessary to convey a lease- 
hold estate for one year, or less; but, for all greater interests 
therein, a deed is necessary.(a) 

Real property is subject to the same law of descent and 
distribution that applies to personal property, and may be 
acquired by purchase at judicial sales, which has been treated 
of in this work under the head of "Practice in the Probate 
Courts, and Rights of Creditors." 

RIGHTS TO SPECIFIC PERSONAL PROPERTY. 

Where a person has a right to specific pei-sonal property, 
withheld from him and against his consent, amounting in 
value to over five hundred dollars, he must apply to the 
district court for relief; but if it is less than five hundred 
dollars in value, then to one of the justices' courts. 

To obtain possession of the property, application is neces- 
sary to be made to the court, by exhibiting a complaint par- 
ticularly describing such property, and filing an affidavit 
that the property belongs to him, or he is entitled to the 
possession ; that it is wrongfully detained from him by the 
defendant — ^giving the reason of the detention from his best 
knowledge and belief on the subject ; that it was not taken 
from him for a tax assessment, or fine pursuant to a statute, 
or seized under an execution or an attachment against his 
property ; and its actual value to the best of his belief. A 
summons issues, directing the sheriff to take from the de- 
fendant the property, and hold it until delivered to the party 
entitled to it according to law. After he obtains the order 

(a) 1 GaUfornia Statutes, 249. 
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for the property, and delivers the same to the sheriflf, he 
must give him an undertaking with two or more sureties to 
the acceptance of the sheriff, to the effect that they are bound 
in double the value of the property, as fixed by the affidavit, 
for the prosecution of the action and return of the property 
to the defendant, if the returil thereof is adjudged by the 
court, and for the payment to the defendant of such sum as 
for any cause may be recovered against him. Upon receiving 
such undertaking, the sheriff will proceed and take posses- 
sion of the property fix>m the defendant, and hold it. Imme- 
diately thereafter the sheriff is to serve the defendant with a 
copy of the affidavit, order and undertaking, by delivering 
the same to the defendant personally, if he can be found, or 
to his agent, if the property was taken from such agent ; but 
if neither can be found, by leaving them at the usual place 
of abode of either, with some person of suitable age and dis- 
cretion ; or if neither have any known place of abode, by 
putting them into the nearest post-office, directed to the 
defendant. 

K the defendant does not file an undertaking entitling him 
to the possession of the property until after trial, or except 
to the sufficiency of the plaintiff's sureties, (or give an under- 
taking, if he excepts to sufficiency of the plaintiff's sureties,) 
then, on notice to that effect from the sheriff, the sureties 
must justify before the court or clerk thereof; upon their 
justifying, and if no third party presents a claim to the pro- 
perty, the same is to be delivered to the plaintiff. If, how- 
ever, he does not except, but files an undertaking, the sure- 
ties of the defendant, upon notice to the plaintiff of not less 
nor more than five days, to be given by the sheriff, must 
justify before the court or clerk thereof. If they justify, and 
no third party presents a claim to such property, the sheriff 
is to deliver the same to the defendant. The undertaking 
of the defendant is to the effect that they are bound in double 
the value of the property for the delivery of the property 
to the plaintiff, if delivery thereof is adjudged by the court, 
and for payment to the plaintiff of such sum as may for any 
cause be adjudged against the defendant. If a third person 
should claim the property, after the sheriff has taken the 
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same, into custody, he must do it by stating in an affidavit 
his olaim, together with the grounds of his title thereto, and 
serve the sheriff with the same. If a clain^ is so made to 
the property, the plaintiff is to obtain possession of the pro- 
perty and to indemnify the sheriff by executing and deliver- 
ing to him an undertaking with two or more sureties in 
double the value of the property, as named in the affidavit 
of the plaintiff, accompanied by their affidavit, that each are 
worth the amount named in the undertaking over and above 
their debts and liabilities, exclusive of property exempt 
from execution, and are freeholders or householders in the 
county. 

Persons having a daim to personal property so taken by 
the sheriff, must present them to the sheriff in that way, or 
lose all right to look to him for it or the value thereo£ 

The sheriff is to file the order and affidavit, with his pro* 
ceedings therein, with the clerk of the couii; in which the 
action is pending, within twenty days ^ii^ taking the pro- 
perty. 

If the plaintiff has sustained damages by reason of his 
property being withheld from his possession, he can daim 
and recover the same in thd same action. 

Whether the sheriff gives the possession of the property 
to the plaintiff or defendant, the action is to be prosecuted 
to a final termination. The trial is to be had before a jury, 
unless the parties agree to refer the same to refereea If not 
referred, then by agreement they can waive the jury, and 
the case will be tried by the court If not referred nor jury 
waived, the case must be tried by the jury. On the trial 
being had, and a decision in favor of the plaintiff and the 
property having been ddivered to the defendant, the judg- 
ment will give the possession of it at once to the plaintiff, 
and damages for the taking and detention thereof, if they 
are claimed in the complaint ; but in case the property was 
delivered to the plaintiff, then the judgment will be in favor 
of the plaintiff for the costs and damages for the taking and 
detention of the same. 

But if the property is required by the judgment to be 
taken from one and delivered to the other, and is not capable 
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of delivery, the judgment will then be for its value, and the 
undertaking of the party against whom judgment is rendered 
is to stand good for its payment. Thus it will be seen, that 
in case the plaintiff does not obtain the immediate possession 
of the property, he will have it or its value secured him by 
the proceeding.(a) 

RIGHTS TO REAL PROPERTY. 

» 

Where a person has the title to real property, and yet its 
possession is withheld from him against his consent, and the 
person withholding it from his possession will not dispute 
his title to the estate, but his right to the possession, then he 
must apply for relief to a justice's court having jurisdiction. 
But where the title to the land, as well as the right to the 
possession, is disputed, then, application is to be made to the 
district court for that relief that the character of the case 
demands.(a) 

(a) 2 California Stat, p. 61, ch. 6. (b) 2 California Stat, p. 61, ch. 6. 



CHAPTER IX. 



RIGHTS OF CREDITORS. 



The policy of t"he laws of California is to give every pos- 
sible facility to the creditor to secure and collect his debt by 
remedies against the debtor's property. Extreme measures are, 
however, not to be adopted, unless there has been, on the part 
of the debtor, unjust and improper conduct in the matter. 

It has been the aim of those who have the control of law 
making, to work, a change in the commercial transactions, 
so far as extends to^ this state, in reference to the credit 
system. 

To have it given to the property, business, character, and 
business habits of the applicant, and not to his body or 
liberty. 

The remedies given in favor of a creditor against the pro- 
perty of the debtor will now be considered. . 

Where a person holds a claim against another, founded 
on contracts, for more than two hundred, and less than five 
hundred dollars, he can bring suit on the same in the dis- 
trict court of the county, or in the justice's court of the 
township where the debtor resides. 

Where the Claim is for more than five hundred dollars, 
the proceeding must be had in the district court. 

If the claim is against two or more persons, and is beyond 
the jurisdiction of a justice's court, the proceeding must be 
before the district court of the county where one of them 
resides. 

If, however, neither of the defendants reside in the state, 
suit may be brought before any one of the district courts. 

The remedies in favor of creditors before justices' courts, 
will be pointed out under their appropriate heads, to which 
the reader is respectfully referred. 

The law gives to a creditor, whose debt or claim is founded 
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on a contract for the direct payment of money in this state, 
and is not secured by mortgage on real or personal property, 
the right to have his debtor's property attached for the 
security and collection of his debt 

The attachment may be issued and served at the time of 
issuing the summons, or at any time thereafter.(a) 

ATTACHMENT. 

The attachment is to be issued by the clerk, on an affida- 
vit being filed, showing that the debt was contracted after 
the twentieth day of April, 1861, payable in the state, and 
in money not secured by mortgage on real or personal pro- 
perty, specifying the amount of the debt, over and above 
any set-off or counter claims. In addition to the affidavit, 
thQ plaintiff is to deliver to the clerk an undertaking, with 
sufficient sureties, in a sum not less than two hundred dol- 
lars, nor more than the amount claimed by the plaintiff, 
to the effect that the plaintiff will pay all costs that may 
be awarded against him, and all damages which the defend- 
ant may sustain by reason of the attachment, not exceeding 
the sum named in the undertaking. After the affidavit and 
undertaking have been delivered to the sheri£^ he is to call 
on the defendant, and execute the attachment, unless he 
gives to the sheriff an undertaking, with at least two good 
and sufficient sureties, in an amount sufficient to satisfy such 
demand and costs. 

In case the defendant does not give to the shmff the un- 
dertaking named for the security of the claim, then the 
sheriff is to proceed and attach the property of the defend- 
ant not exempt from execution.(&) 

PROPERTY EXEMPT FROM ATTACHMENT AND EXECUTION. 

Chairs, books, tables, and desk, to the value of one hun- 
dred dollars. 

Necessary household articles, table and kitchen furniture 
belonging to the defendant or debtor, including stove, stove- 

(a) 2 Cal Stat, ch. 5, p. 51. <&) 2 Cal. Stat, p. 51. 
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pipe, and stove ftirniture, ^rearing apparel, beds, bedding, 
and bedsteads, and provisions actually provided for indi- 
vidaal or family use, sufficient for one month. 

The farming utensils, or implements of husbandry of the 
defendant (» debtor; also two oxen, or two horses, or two 
mules, and their harness ; one cart or wagon, and food for 
such oxen, hearses, or mules, for one month. 

The tools and implements of a mechanic, necessary to 
carry on his trade ; the instruments and chests of a surgeon, 
physician, surveyor, and dentist, necessary to the exercise 
of their professions, with their professional library, and the 
law library of an attorney or counsellor. 

The tent and furniture, including a table, camp stools, bed 
and bedding of a miner ; also his rocker, shovels, spade, 
wheelbarrows, pumps, and other instruments used in mining^ 
with provisions necessary for his support for one month. 

'Two oxen, or two horses^ or two mules and their harness, 
and one cart or wagon, by the use gf which a cartman, 
teamster, or other laborer habitually earns his living ; and 
food for such oxen, horses, or mules, for one month ; and a 
horse, harness, and vehicle used by a physician or surgeon 
in making his professional visits. 

All arms and accoutrements required by. law to be kept 
by any persons. 

The homestead of the defendant or debtor, consisting of 
a quantity of land, together with the dwelling-house thereon, 
not exceeding in value the sum of five thousand dollars, to 
be selected by the defendant or debtor.(a) 

HOW EXECUTED* 

The attachment is executed on real property by leaving 
a copy of the writ with the occupant thereof, if there be any ; 
if not^ then by putting a copy in a conspicuous place, and 
also filing a copy, together with a description of the property 
attached, with the recorder of the county where the land is 
situated. . 

(a) 2 California Statutes, 51 . 
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It ia executed on personal property by taking the same 
into possession, if capable of manual delivery. On stocks 
or shares, or interest in stocks or shares, of any corporation 
or company, by leaving with the president, or other head of 
the same, or the secretary, cashier, or managing agent there- 
of, a copy of the writ, and a notice stating that the stock or 
interest of the defendant is attached, in pursuance of such 
writ. 

The attachment is executed on debts and credits, and 
other personal property not capable of manual delivery, by 
leaving with the person owing such debts, or having in his 
possession or under his control such credits or other personal 
property, a copy of the writ,, and a notice that the debts 
owing by him to the defendant, or the credits, or other per- 
sonal property in his possession, or under his control, be- 
longing to the defendant, are attached,, in pursuance to such 
writ. 

Tte plaintiff or his attorney may notify the sheriff of any 

person who has credits or personal property belonging to 

the defendant, or under his control, or who is indebted to 

the defendant ; upon receiving which the sheriff is to execute 

,the writ on such person. 

Any person on whom the writ has been executed, having 
credits or property under his control, at the time of such ser- 
vice, belonging to the defendant, or being indebted to him 
at the time, is liable to the plaintiff to the amount of such 
credits, property, or debts, until the attachment is discharged, 
or the judgment that may be rendered in favor of the plain- 
tiff is satisfied. 

The defendant, and any person on whom the writ has been 
served, may be required#to attend before the court or judge 
thereof, and be examined under oath, touching the credit, 
property, or debts belonging to the ^defendant. 

The court or judge may, after such examination, order the 
personal property capable of manual delivery to be delivered 
to the sheriff upon such terms as may be just, having refer- 
ence to any liens thereoD, or claims against the same, and a 
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memorandum to be executed of all other personal property, 
with the amount and description thereof.(a) 



RETURN OP THE WRIT. 

The. sheriff is to make a full inventory of the property 
attached, and return the same with the writ ; and, to enable 
him to make such inventory, he is to request, at the time of 
service, the party owing the debt or having the credit, to give 
him a memorandum of the amount and description of each. 
If such memorandum is refused, the sheriff is to return the 
fact of such refusal, and such party so refusing must pay the 
costs of the proceeding against him, to obtain information 
on the amounts and description of such debt or credits. 

If any property attached is perishable, the same is to be 
sold by the sheriff, by posting notices of the time and place 
of sale, in three public places of the township or city where 
the sale is to take place, for such time as may appear reason- 
able to the sheriff; considering the character and condition of 
the property. 

The proceeds of the sale, if any made, and the other pro- 
perty attached by the sheriff, are to be retained to answer 
any judgment that may be recovered in the action, unless 
the same shall be sooner subjected to sale on an execution 
upon a judgment rendered previous to the attachment. The 
sheriff may collect all debts and credits attached, if the same 
can be done without suit^ and his receipt is a full discharge 
for the amount paid. 

If any personal property attached be claimed by a third 
person as his property, the sheriff is to summon six persons, 
qualified as jurors, to try the validity of such claim, and at 
the same time shall give notice to the plaintiff of the claim 
and time of trial. The plaintiff has the right to appear in 
person or by attorney and contest the claim before the jnry. 
The sheriff is to swear the jury and witnesses. The claimant 
and defendant, if the plaintiff shall require it, are to be ex- 
amined as witnesses. If the jury give their verdict in favor 

(a) 2 California Statutes, 51. 
11 
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of the claimant, the sheriff may deliver to the claimant the 
property claimed, unless the plaintiff gives to the sheriff a 
sufficient indemnity for proceeding upon the property as be- 
longing to the defendant. In case the verdict is against the 
claimant, he is to pay the fees of the jury, sheriff and wit- 
nesses ; but if in his favor, the plaintiff is to pay them. 

If the writ was issued at the time the summons was, then 
it is to be returned with the summons ; but if it was not so 
issued, then it is to be returned within twenty days after its 
receipt. The sheriff, at the time he makes return of the writ, 
is to certify his proceedings thereon, or attach the same to it. 

After the attachment has been served, and the defendant 
has appeared in the court, the defendant may, upon reason- 
able notice to the plaintiff, make application to the judge who 
issued the attachment, or to the court, for an order to dis- 
charge the same ; to obtain which, the defendant is to give 
an undertaking, with at least two sureties, residents and free- 
holders in the county, to the effect that the sureties will, on 
demand, pay to the plaintiff the amount of judgment that 
may be recovered against the defendant in the action, not 
exceeding the sum specified. If it is required by the plain- 
tiff that the sureties justify before the judge or court, they 
are to do so, and, upon that being done, the attachment is to 
be discharged, by order of the judge or court, and the pro- 
ceeds of the sale of perishable personal property, if any 
made, the money collected by the sheriff, and property at- 
tached remaining on hand, is to be delivered to the defendant. 

If the plaintiff recovers judgment against the defendant, 
the sheriff is to satisfy the same out of the proceeds of sales 
of perishable personal property, and the money arising from 
the collection of debts and credits, if there shall be so much 
in his hands ; if not, then, to satisfy the balance of the judg- 
ment,, the plaintiff is to have his execution issued and placed 
in the hands of the sheriff, directing the sale of so much of 
the property, personal or real, as will satisfy the judgment 
and costs; and, upon receiving the execution, the sheriff is 
to proceed, and sell so much of the attached property as will 
pay the judgment and costs — if there is that amount of pro- 
perty in his hands. If, however^ there is not enough money 
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produced by the sale of the property attached, then the resi- 
due is to be made out of the other property of the defendant, 
subject to execution by a levy. 

If the defendant shall give the undertaking either before 
or after the execution of the writ, and the judgment, after 
the issuing and return of the execution, shall remain unsat- 
isfied in whole or in part, the plaintiff may prosecute the 
undertaking given in the case, and in that way collect the 
amount due on the judgment.(a) 

JUDGMENT CREDITORS, BEFORE JUSTICE'S COURT. 

A creditor having a judgment before a justice's court, can 
enforce the same by execution thereon, to be issued by the 
justice, or his successor in office, at any time within five years 
after its rendition, to the sheriff or constable of the county ; 
and any property of the defendant not exempt from execu- 
tion, can be levied on and sold to satisfy the same. So soon 
as the levy is made on real or personal property, the creditor 
acquires a lien thereon, to the extent of the property, for the 
payment of his judgment. The personal property is first to 
be exhausted, before the real property is subject to sale. 

K the creditor shall wish an execution sent to a county, 
other than the one where the judgment was entered, he is to 
apply to the justice before whom the judgment was entered, 
or his successor in office, and procure from him a transcript 
of the judgment, and file the same with the clerk of the 
county, who is to. receive the same, and note the time of its 
receipt thereon, and enter it in the docket ; and on applica- 
tion for that purpose, he is to issue execution on said judg- 
ment, to the sheriff of any other county in the state.(&) 

JUDGMENT CREDITORS BEFORE COURTS OF RECORD. 

From the time the judgment is docketed, it becomes a lien- 
in favor of the creditor of the debtor upon all real property 
in the county, and from the time a certified transcript, by 

(a) 2 California Statutes, 51. (&) 2 California Statutes, 134. 
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the clerk, of the original docket of the judgment, is filed 
with the recorder of any other county, it becomes a lien in 
that county. 

Judgment creditors, before the district or other courts of 
record, are entitled to an execution to enforce the judgnient 
within five years after its rendition, and after that period it 
can be only issued by order of the court, upon the creditor 
establishing the fact, by his affidavit or other proof, that the 
judgment, or part thereof, remains unpaid. 

But if no execution has been issued on the same, nor the 
same is acknowledged by the debtor within five years, then 
it is barred by the statute of limitations, if the defendant 
■avails himself of it. 

If, after the judgment and before the execution of it, the 
debtor shall die, application is to be made to the probate 
court for the issuing of the execution and enforcement of 
the same, which can be done by that court, in the exercise 
of its discretion, as if the judgment debtor were living. The 
creditor may have an execution issued to enforce the collec- 
tion of his judgment, to the sheriff of any county in the state, 
or several executions to the sheriffs of different counties, at 
the same time. 

The creditor has no interest in the property of the debtor, 
by virtue of the execution, until after its levy, and then 
only in that levied upon. 

The execution is to be satisfied out of the personal pro- 
perty of the debtor, if there is enough to do it; if not, then 
the deficiency to be made out of his property. 

Property exempt from execution, is not subject to levy 
and sale ; but on the other property of the debtor, the exe- 
cution can be levied. The personal property, if perishable, 
the sheriff is to sell, by posting written notices of the time 
and place of sale, in three public places of the township or 
city where the sale is to take place, for such time as may ap- 
pear to the sheriff reasonable, considering the character of 
the property ; and he is to sell the personal property, not 
perishable, by posting written notices in three public places, 
in the township or city where the sale is to take place, not 
less than five nor more than ten days successively ; the real 
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property by posting written notices, particularly describing 
the property, in three public places in the city or township 
where the property is situated, and also where the property 
is to be sold, for twenty days successively, and publishing a 
copy of such notice, once a week, in a newspaper in the 
county, if there be one. The sale of personal property is 
absolute; so, too, is a leasehold estate in real property of 
less than two years unexpired term. All other real property 
is subject to redemption, by the debtor or his successor, in 
interest, within six months after the sale, on payment of the 
amount of sale and eighteen per cent. thereon.(a) 

CBEDITOR BY LIEN ON PERSONAL PROPERTY. 

A lien on personal property may be acquired under a 
contract with the owner thereof. 

Such contract, however, if it is not to be executed within 
twelve months, must be reduced to writing, the considera- 
tion stated therein, and signed by the party to be bound 
thereby. If within the year, then it will be good, if made 
verbally. But such contract is not good, except as between 
the parties to it, unless the lien holder, at the time, receive 
and retain possession and control of the property. The 
creditors of the owner, while in his possession, may attach 
or levy on the same, to pay their claim or claims, or the 
owner may sell and deliver the property to a purchaser in 
good faith. 

If a person shall advance money, labor or property, to an- 
other, for a lien or mortgage upon personal property in the 
other's possession, he does it upon his responsibility, and sub- 
ject to the risk of being attached or levied on by his creditor, 
or sold by himself, so long as the same remains in his pos- 
session. If the lien holder does not wish to be subject to 
such casualities, he must, at the time of making his contract 
for the lien or mortgage, take the property in his own posses- 
sion and control. Where a creditor having sold personal 
property to another on credit, and that person still holds the 

(a) 2 Oalifornia Statutes, 51. 
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same in his possession, the creditor can attach, or levy, and 
sell such property to pay his debts ; the statute not exempt- 
ing such property from attachment or execution to pay the 
debt created for its purchase. The person who advances 
money on personal property, has a lien upon the property 
for the amount of such advances, so long as he retains the 
possession thereof; if he parts with the possession, he loses 
his lien. 

The same rule holds in reference to all advances on per- 
sonal property, made by agents, commission merchants, fee- 
tors, warehousemen, and masters of vessels. But the change 
of possesion is not necessary in contracts of bottomry, re- 
spondentia assignments, or mortgages, and hypothecations of 
vessels at sea, in foreign states, or without this state, provided 
the assignee or mortgagee take possession of the vessel as 
soon as may be practicable, after the arrival thereof, within 
the state ;(a) so, too, in reference to contracts of assignment 
for any mortgages, or other liens on personal property, at 
sea, in foreign states, or without this state, provided the as- 
signee, mortgagee or lien holder take possession and control 
of the same, as soon as may be practicable, after the arrival 
thereof in this state. The creditor who advances upon pro- 
perty shipped to this state in vessels, must do it on an as- 
signment of the shipping bill, and the shipping bill is the 
title to the property shipped. There are generally three bills, 
one sent to the consignee, one kept by the freighter, and one 
retained by the master of the vessel. When the shipping 
bill is to order, or assigns of the consignee, it is transferable 
by indorsement, and when indorsed and delivered by him to 
a bona fide holder, in good faith, for a valuable considera- 
tion, the title to the property passes with it; and on the ves- 
sel carrying the goods coming into port, the holder of the 
shipping bill is entitled to the possession and control of the 
property .(6) 

By the bill of lading, the master contracts to carry the 
property to the consignee, or his order or assigns. This 
makes the owners common carriers, the master acting as 

(a) I CaliTomia Statutes, 266. {h) 1 California StatateB, 266. 
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their agent in the matter. If a person advances on property 
and receives an assignment of the shipping bill, he has the 
responsibility of the owners for the delivery of the goods 
according to the contract, in case they , are not lost or injured 
by the act of God, by public enemies, or perils of the sea. 
If lost, then whether the loss has so happened or not are 
questions of fact. If the vessel was consumed by fire, pro- 
duced by lightning, that is the act of God ; if caught from 
another cause, which could have been prevented by the 
power and sagacity of a skilful and careful master and crew, 
the owners are liable. If destroyed by pirates, it is one of the 
perils of the sea, and no liability can attach to the owners.(a) 
A mechanic or artizan furnishing materials and labor, to 
make, alter, or repair any article of personal property, at the 
request of the owner or possessor of such property, has a 
lien on the same for such labor and materisJs, and has the 
right to hold possession of the property until his lien is 
paid ; and if not paid within two months after the work is 
completed, such mechanic or artizan has the right to sell 
the property at public auction, by giving public notice three 
weeks dext before the sale, stating the time and place 
thereof, in a newspaper published in the county where the 
work was done; if no paper is published in the county, 
then by posting up three such notices in the most public 
places in the town or place where the work was done, for 
the same time.. The proceeds of sale are to be applied to 
the payment of the lien, and expenses of keeping and sel- 
ling the property, and the residue, if any, is to be paid over 
to the owner or possessor of such property. But, in case 
the proceeds of such sale are not sufficient, then the person 
who employed the mechanic or artizan, is liable therefor.(i) 
Where advances have been made upon personal property, 
and a mortgage or other lien is taken thereon, for the pay- 
ment thereof, and the debtor, fails to pay at the time speci- 
fied, the enforcement of the lien is to be governed by the 
contract between the parties. But if no stipulation is made 
by the parties in'reference to the manner in which the lien 

(a) 3 Kent's Com. 275. (b) 1 California Statutes, 211. 
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is to be enforced, the creditor must give the debtor notice 
to redeem, and allow the debtor reasonable time from the 
service of notice to do it in. That which is reasonable tin^e 
to redeem in, from service of notice, will depend upon the 
character of the transaction and place where it occurs. If 
the debtor feils to redeem, then the creditor has the right to 
sell the property, and apply the *proceeds to his debt, and 
expenses incident to the matter. The sale is to be at public 
auction, and at a time and place usual for the sale of such 
property, after giving the usual notice for sales of that cha- 
racter and description. If the debt was due, and no time 
limited for the enforcement of the lien, at the the time of 
the pledging, then the creditor is to give notice to redeem, . 
and allow a reasonable time to elapse before he proceeds to 
have the property sold. If, after the property has been 
pledged, the creditor shall make ftirther advances to the 
debtor, as a lien on the property pledged to create such 
lien for those advances, it must be agreed between the par- 
ties to that efiFect. The creditor receiving a pledge, is bound 
to take the usual care that persons generally give to such 
property, and in case it is stolen, lost, destroyed, or injured, 
the loss will be that of the debtor. If any of these accidents, 
or others, overtake the pledge, ind the creditor shows that 
he took the ordinary care that persons give to such property, 
no liability will attach to him. If the property pledged be 
such, that the use of it will produce injury to its value, 
then the creditor cannot use it. If a cow or horse be 
pledged, the creditor can ride the horse moderately, and 
milk the cow regularly as his own. Profits arising from 
the property pledged, must be accounted for with the debtor, 
and for all necessary expenses he is liable. 

The creditor may assign and transfer his lien, together 
with the possession of the property pledged, and upon that 
being done, the assignee is subrogated to all the rights and 
liabilities of the creditor. 

A factor cannot pledge his principal's personal property, 
to secure money loaned thereon, and if money is loaned 
upon it, and given by the factor into the possession and 
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control of his creditor, no lien on or interest in it is acquired 
by the creditor. 

LIENS ON REAL PROPERTY. 

A creditor, by attachment, acquires a lien on the real pro- 
perty of the debtor attached, to the amount of the claim, and 
after judgment in a court of record, the creditor acquires a 
lien on the real estate of the debtor, in the county where the 
judgment is taken, and in any other county of the state, 
upon filing a transcript of the docket of the judgment, certi- 
fied by the clerk, with the recorder of such county. After 
a levy of an execution, to enforce a judgment rendered by 
a justice's court, upon the real property of the debtor, the 
creditor acquires a lien thereon for the payment of his judg- 
ment ; these liens may be enforced by the sale of the pro- 
perty in the manner pointed out by the law.(a) 

LIEN ON BUILDINGS OR WHARFS FOR LABOR OR MATERIALS. 

All persons furnishing materials or labor for the construc- 
tion or repair of any building or wharf, have a lien thereon 
for the same. 

To enable persons to acquire such lien, it is necessary for 
him, within sixty days after the completion of the building 
or repairs, to file in the recorder's OiBce of the county where 
the building or wharf is situated, a notice of his intention to 
hold a lien on the property for the amount due and claimed, 
and set the same forth in such notice specifically, which 
notice the recorder is to file. It then becomes a lien. 

The creditor can hold such lien but one year after the 
work was done or material furnished, unless he bring suit to 
enforce the collection of the amount due thereon. But in 
case a credit was given to pay for the work or labor for not 
more than one year, then the suit must be brought within 
one year after the credit expires. If, however, the credit is 
for a longer period than one year, then suit is to be brought 

(a) 2 California Stotutes, 51. 
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within two years from the time the work was 'done or ma- 
terials furnished. The lien covers the building and not over 
five hundred square feet of land clear of and adjacent to the 
same, if so much is owned at the time of erection by those 
who contracted to have the work done. 

The lien so to be perfected will hold the land and build- 
ing or wharf against all subsequent incumbrances upon the 
property after the work was commenced or material fur- 
nished, but not those existing prior thereto. 

If a person having a leasehold interest in property con- 
tracts to have a building erected or repaired, the interest he 
held in the real property at the commencement of the work 
or delivery of the materials, and no more, will be held and 
bound by the lien. Persons who put work or materials upon 
a building, if they do not wish to give credit alone to the 
personal responsibility of him who employs them, should 
look well into the character of the title to the land on which 
the building is to be erected, or is situated. There is an- 
other class of creditors that the law has shown the most ten- 
der care and regard for ; they are those who give their work 
or materials to the person who contracts to do the work for 
the owner. They are protected from loss by having the 
right of creating a lien in their favor for the amount due 
them on the building or wharf, if there is so much due to 
their employer from the owner. 

The act of 1858 extends the mechanic's lien to bridges, 
ditches, flumes or aqueducts.(a) 

To procure such lien he must give notice in writing to 
the owner of the building or wharf on which he worked, or 
for which he furnished materials, setting forth specifically 
the amount due him therefor from his employer. On this 
being done, the owner is liable if he owes the employer that 
much ; if not, then to the extent of his indebtedness to him. 
But to preserve the lien, he must present to his employer or 
contractor a copy of the notice given to the owner for his 
indorsement. Then the owner is to pay the same, if he is 
indebted in that amount to the contractor ; if not, then the 

(a) Laws of 1863, 202,203. 
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amount due at the time of the service of the notice on him. 
If he fails or refuses so to pay, then, within thirty days after 
the notice was given, he is to commence suit against him to 
enforce his lien. But if, by the agreement between the 
owner and contractor, the money is payable at a future day, 
he is then to file in the recorder's office in the county where 
the building or wharf is situated the copy of the notice with 
the indorsement thereon, and must then bring suit against 
the owner, to collect the money for which he holds the lien, 
within thirty days after the money becomes due ; and if suit 
is not so brought at the two periods specified, the lien is 
lost. . ' 

If the employer or contractor, afl»r notice given to the 
owner on demand made for that purpose, refuses to indorse 
the copy notice served on the owner, then he must com- 
mence suit against the employer or contractor, to establish 
the, amount of his claim, within thirty days after the service 
of notice ; and if he recovers judgment against his employer, 
he is to commence suit against the owner within thirty days 
thereafter, if the money coming from the owner to the em- 
ployer or contractor, at the time of the service of notice, is 
due. H the money is not due, then he is to file, in the office 
of the recorder of the county where the building or wharf is 
situated, a written notice of said claim and transcript of the 
judgment, and bring his suit against the owner thereof, 
within thirty days after the money becomes due and payable ; 
and unless he brings his suit at the periods named, and files 
the notice and judgment, he will lose his lien. 

In this way, the laborer who works on a building or wharf, 
or one who furnishes materials for the same, can secure his 
debt against his employer or contractor by presenting his 
claim to the owner of the building, and perfecting the lien 
on the building or wharf in the manner pointed out, if there 
shall be coming to the employer or contractor that amount 
at the time the notice is served upon him. If there is not 
so much coming, then he will be entitled to collect what- 
ever there is, and told the employer or contractor for the 
residue. 
A lien thus established is good against the property, 



I 
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although it be a homestead ; the law exemptlDg homesteads 
from forced sales does not protect them against such de* 
mands.(a) 

LISN BY KOBTaAGE. 

The character of a mortgage on real property is but a lien 
on the same to the extent of the debt and interest; it gives 
no right to the rents or profits, or to the possession of the 
property, to the creditor before or after failure of condition. 
He has but the right to bring suit upon his lien, to foreclose 
the mortgage by sale of the mortgaged premises. The court 
may direct the whole, or any part to be sold, the proceeds 
to pay the debt and costs ; and after all the mortgaged pro- 
perty has been sold and the proceeds applied, and there 
shall be a balance due the creditor, the creditor is entitled 
to an execution in his iavor against the debtor for the 
balance.(6) 

If the debt is payable at different periods, and but part is 
due, then, so much and no more of the property is to be sold 
than will be sufficient to pay the amount due ; and as the 
residue becomes due, the court, on motion, will order pro- 
perty sold to pay it. But if a portion of the property 
cannot be sold without injury to the parties, then the whole 
is to be sold ; and if the debt is not all due, a rebate of in- 
terest is to be made.(c) The sale will be subject to redemp- 
tion in favor of the mortgagor and those who claim imder 
him. The purchaser is entitled to possession if the same is 
not redeemed. Where the mortgaged property is in posses- 
sion of a tenant, the purchaser is entitled to the rents or 
value of the use and occupation of the pi:operty, but not if 
in the mortgagor's possession.(cO The purchaser can prevent 
the person in possession from committing waste. A mort- 
gage must be executed and acknowledged, or proved before 
a judge or clerk of a court having a seal, a notary public, or 
a justice of the peace of the county where taken ; if acknow- 
ledged or proved without this state, and within the United 

(a) 1 Oalifoniia Statutes, 211. (c) 2 Califoniia Statutes, 92. 

(b) 2 Oalifoniia Statutes, 91, 93. (d) 2 Califomia Statutes, 88. 
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States, by some judge or clerk of any court of the United 
States, or any state or territory having a seal, or any com- 
missioner appointed by the government of this state for that 
purpose ; if acknowledged or proved without the United 
States, by some judge or clerk of any state, kingdom, or em- 
pire, having a seal, or by any notary public, or by any 
minister, commissioner, or consul of the United States, ap- 
pointed to reside there. "Where the acknowledgement is 
taken by a judge or clerk, the certificate is to be under the 
hand of such judge or clerk, and the seal of the court. 
Where it is taken by an officer who has a seal of office, then 
under the hand and official seal of such officer. 

The mortgagor must be known to the officer taking the 
acknowledgement, or proven to be the person by a credible 
witness, which must appear in the certificate ; but if the 
mortgage is proven to have been executed, it must be by 
one of the subscribing witnesses. When all the subscribing 
witnesses are dead, or cannot be found, then by the evidence 
of the hand-writing of the mortgagor, and of at least one 
subscribing witness, given by a credible witness to each 
signature. Witnesses must be known to the officer, or 
proven to be such by a credible witness who is known to 
him. The execution of the mortgage is valid, if acknow- 
ledged before an officer, or proven by a subscribing witness. 
The mortgage takes effect so soon as it is delivered to the 
recorder of the county for record ; the validity of the lien 
will depend upon the ability and right of the mortgagor to 
create a lien on the property mortgaged.(a) 

CREDITORS OF VESSELS AND BOATS. 

Steamers, vessels, and boats are bound by the contracts 
of their owners, masters, agents, or consignees, for materials 
furnished for their construction, repair, or equipment ; for 
serviceis rendered on board ; for non-performance, or mal- 
performance, in the transportation of persons or property ; 
for injuries committed by them to persons or property. 
Claims against a steamer, vessel, or boat may be a lien 

(a) 1 California Statutes, 249. 
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thereon, by attachment or levy. The claims in favor of the 
mariners, boatmen, and others employed in the service of 
such steamers, vessel, or boat, hsLVh a preference, and a prior 
lien. The master has no lien on the steamer, vessel, or boat, 
and freight, for his services or advances. He, as the agent, 
can create liens in favor of others ; but for his own advances 
and services, he must look to the owners. Their responsi- 
bility is all he has to indemnify him on account thereof. 

The proceeding to recover a claim from a steamer, vessel, 
or boat, diifers but little from proceedings against an indi- 
vidual. The complaint must be verified by affidavit of the 
plaintiff, or some person for him, and a summons must be 
issued against the steamer, vessel, or boat, by name, and 
served on the master, mate, or any person having the charge 
thereof The plaintiff can have his attachment for any of 
the causes of action named above, as against an individual ; 
but when against a steamer or vessel, the sum to be named 
in the undertaking is to be at least five hundred dollars ; 
and against a boat, not less than two hundred dollars. The 
attachment is to be served, unless the owner, master, agent, 
or consignee, gives an undertaking in a sum sufficient to 
satisfy the demand. The sureties to the undertaking are to 
verify, as in cases against individuals. 

After the service of an attachment in an action not founded 
on a claim in favor of mariners, boatmen, or other persons, 
for services on the steamer, vessel, or boat, and appearance 
of the defendant, the same may be discharged, as between 
individuals; except where one or more of the mariners, 
boatmen, or other persons employed in the service of such 
steamer, vessel, or boat, shall present his claim to the court ; 
in that case, the attachment cannot be discharged, unless 
such claim be proved. And further, in such a case, it is 
incumbent upon the plaintiff and clerk, in issuing the exe- 
cution upon the judgment rendered, to direct the sheriff to 
pay such claim before the plaintiffs. 

The claim of a mariner, boatman, or other person in the 
service of the steamer, vessel, or boat, in such a case, is to 
be presented to the clerk of the court when the attachment 
was issued, by filing an affidavit setting forth such claim, 
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with a particular statement of the services rendered. After 
the filing of the affidavit, such claimant is to serve the 
steamer, vessel, or boat, with written notice of the filing of 
the affidavit and making such claim ; and if not contested 
within five days after the service of notice, then the same is 
to be deemed admitted ; but if contested, the clerk is to 
refer the matter to a single referee, to take testimony and 
decide upon the claim, or the clerk may do it himself. The 
referee or clerk, after their decision in the matter, is to report 
the same to the county judge, whose judgment in the matter 
is final. On the review, the judge may use the minutes of 
the proofs taken by the clerk or referee.(a) 

From orders and judgments entered in proceedings 
against steamers, vessels, or boats, appeals may be taken, 
as in other cafies.(6) 

CREDITORS OF BAIJKRUPTS. 

On the fourth day of MsLy, 1852, a bankrupt law was 
passed, giving the right to all insolvent debtors to avail 
themselves of it.(c) A creditor's claim against the bank- 
rupt's property, or one who avails himself of it, extends to 
a dividend of the proceeds thereof; but any creditor whose 
debt was made prior to its passage, is not subject to it. Nor 
does the statute operate on a debt payable out of the state, 
or made out of the state, and the place of payment not named, 
or made in this state and payable in another. But it 
will operate on a debt created in another state or country, 
and payable in this.(c?) The debt must be included in the 
schedule of the bankrupt, and not have been credited by 
failing to pay public funds, or delivering public property, 
or money or goods deposited, or received as bankers, bro- 
kers, or commission merchants, or money, goods, or effects 
received by them in a judicial capacity. The debtor avails 
himself of the law, by transferring his property to trustees, 
except that which is exempt from attachment and execution. 

(a) 2 California Statutes, 101. (c) 3 Califoniia Statatea, 69. 

(5) 2 California Statutes, 101. [d) 1 Story on Con. 428; 2 Kent. 470, 

471; Story's Con. 338, 9, and 40. 
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The trustees sell it, and divide among the creditors the pro- 
ceeds thereof. Upon transferring his property, and having 
the benefit of the statute extended to him, the creditor has 
no further claim for a debt, subject to the statute, against 
him, which can be enforced against his person, or property 
he may subsequently acquire, and the debtor is forever dis- 
charged from the legal obligation of such liabilities. When 
a debt is not subject to the statute, and the creditor shall 
present his claim to the assignees of the bankrupt, and 
receive a dividend thereon, this binds the creditor of such 
debt to abide by the statute. 

Having pointed out the remedies a creditor has against 
the property of his debtor to compel the collection of his 
debts, by the interposition of the judicial and executive 
powers of the state, I shall next show the extent of the 
remedies against the person of their debtor. A creditor 
having a claim, arising upon contract express or implied, 
when the debtor is about to start from the state, with intent 
to defraud his creditors 5 or where the defendant has removed 
or disposed of his property, or is about to do so, with intent 
to defraud his creditors ; or where the claim was made by 
the defendant acting as an attorney, factor, broker, agent, 
or clerk, in the course of their employment as such ; or for 
money or goods received in a fiduciary capacity ; or for 
misconduct or neglect in a professional employment ; or for 
a wilful violation of duty; or where the claim arose on 
account of the defendant -unjustly detaining personal pro- 
perty, by concealing the same, of by removing or disposing 
of it ; or where the defendant has been guilty of fraud in 
contracting the debt, or incurring the obligation. 

The order of arrest is issued by the judge of the court in 
which the action is brought, or by the county judge, if a 
sufficient cause of action shall appear by affidavit. The 
affidavit is to be either positive or upon information and 
belief; and when upon information and belief^ the facts must 
be stated upon which they are founded. The affidavit is lo 
be filed with the clerk, if the order is issued ; and, in addi- 
tion to the affidavit, the plaintiff is to give an undertaking, 
with two or more sureties, in a sum not less than five bun* 
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dred dollars, to the effect that if the defendant recover judg- 
ment, the plaintiff will pay aU costs and charges that may 
be awarded against the plaintiff, and all damages which he 
may sustain by reason of the arrest Each of the sureties 
must be worth double the amount stated in the undertaking 
over and above their debts and liabilities, exclusive of pro- 
perty exempt from execution ; and they must be residents 
and householders or freeholders in the state. 

The order of arrest may accompany the summons, or csai 
issue at any time thereafter, and must state the amount in 
which the defendant is to be held to baiL After the sheriff 
shall arrest the defendant, he is to deliver him a copy of the 
affidavit, and, if desired, a copy of the order. 

The defendant may be discharged by giving an under- 
taking in the amount named in the order of arrest, with two 
or more sureties, stating their places of residence and occu- 
pations, to the effect that they are bound to that extent if 
the defendant does not at all times render himself amenable 
to the process of the court, during the pendency of the action, 
and such as may be issued to enforce the judgment. 

If the defendant gives the undertaking, he is to be dis- 
charged from arrest. Within the time limited for the re- 
turn of the order of arrest, the sheriff is to return the same, 
with his proceedings indorsed thereon, together with a copy 
of the undertaking. The plaintiff must except to the sureties 
in ten days thereafter, or not at all. If he excepts to them, 
he must serve a written notice on the sheriff to that effect. 
If no exceptions are taken to the sureties, the original under- 
taking is to be filed with the clerk. 

In case the plaintiff excepts to the sureties, the sheriff, 
within five days after receipt of the notice, or the defendant, 
is to give the plaintiff notice that the sureties or others in 
their place will justify before a judge of the court, county 
judge, or clerk, naming the time and place to be not less 
than five nor more than ten days thereafter, except by con- 
sent of parties. " 

In the event other bail are given, it must be on a new 
undertaking. The plaintiff can examine the bail under 
oath, touching their sufficiency; and the examination, if the 

12 
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plaintiff requires it, is to be reduced to writing and sub- 
scribed by the bail. If the judge or ckrk find the bail suffi- 
cient, he is to indorse his allowance on the undertaking ; 
and in case the examination is reduced to writing and signed 
by the bail, that is to be attached thereto, and filed, or he is 
to cause the san^e to be filed ; and, upon that being done, 
the sheriff is exonerated from liability. 

In case the defendant does not give the undertaking, he 
can make a deposite of money, of the amount for which secu- 
rity is required, with the sheriff; and, upon that being done, 
the sheriff is to give to the defendant a certificate of the same, 
and to discharge him. On receiving the deposite, the sheriff 
is to pay the same to the clerk and take duplicate certifi- 
cates of such payment, and deliver or transmit one to the 
plaintiff or his attorney, the other to the defendant. 

In case a deposite of money is made, it can be withdrawn 
by the defendant at any time before judgment, on giving 
the undertaking and justifying the bail, on notice to the 
plaintiff; but if not, the money is to be applied to the pay- 
ment of the judgment, and the residue, if any, is to be re- 
funded to the defendant by the like order of the court.(a) 

LIABILITY OF THE SHERIFF. 

The sheriff has power to make the arrest within his 
county; and his dnty, on receiving the order of arrest, is 
to arrest the defendant as soon as the nature of the thing 
wiU admit, allowing no delay, and using no greater force or 
violence than is necessary to do it. 

The plaintiff is not bound to give the sheriff a description 
of the person to be arrested, or information where he may 
be found ; but, to insure the arrest, he should give such in- 
formation, if known to him, especially where the defendant 
is not a person having a known place of residence, or per- 
sonally known to the sheriff. 

It is the duty of the sheriff, immediately after receiving 
the order of arrest, to proceed to its execution by going first 

(a) 2 Oalifomia Statutes, 61. 



RIGHTS OF CREDITORS. 179 

to the residence of the defendant, if he have one ; if not, then 
to his boarding house, if he have one ; if not, then to his 
place of business, if he have one, and is known to the sheriff ; 
or if he have neither residence, boarding-house, or place of 
business, and his whereabouts is not known to the sheriff.: 
then that he shall hunt for and find the same, as soon as he 
can, using due diligence ; but if, after looking for him at his 
residence, boarding-house, or place of business, as the case 
may be, without success, he cannot ascertain where to find 
him, by making inquiry of tho3e at his residence, boarding- 
house, or place of business, if he have one ; but if none there 
to make inquiry of, then to make inquiry from those most 
likely to know, using his best information and skill in the 
matter : or, if the defendant shall not have a residence, nor 
boarding-house, or place of business, then to make diligent 
inquiry of those likely to know where the defendant may 
be found. I^ after these things are done by the sheriff, the 
defendant cannot be found, no liability can attach to the 
sheriff for not making the arrest. But if he fails to pursue 
the defendant in that manner, and, had he have done it the 
defendant could have been arrested, then he is liable, no 
matter what he returns on the order. 

In case the defendant is a non-resident of the county, and 
his whereabouts and person are not known to the sheriff, 
then a diligent inquiry and search for him, on the part of 
the sheriff, will exonerate him from liability in not making 
the arrest And where the defendant is known to the 
sheriff, and his whereabouts not, and the sheriff makes dili- 
gent search for him,' according to his best skill and informa- 
tion, and fails, he is not liable. 

K the defendant, after he is arrested, shall escape or is 
rescued, the sheriff is liable as bail. But he may, at any 
time before judgment, discharge himself, and give an under- 
taking, with sureties, as the defendant has a right to do. 
The sheriff at any time before the undertaking is given by 
him, may retake the defendant and release himself from lia- 
bility ; or, after the undertaking has been given, and before 
ten days afl«r judgment, the sureties may surrender the de- 
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fendant iato custody of the sheriff and release themselves 
firom liability. 

The sheriff, if he becomes liable for not making the arrest^ 
or i^ after it is made, he suffers an escape or rescue of the 
defendant, and judgment be recovered thereon, and execution 
returned not satisfied, in whole or in part, his offidial bond 
may be proceeded on, for its recovery.(a) 

.As to the time within which a creditor must bring suit 
upon his claim against his debtor, that will depend upon the 
character of the claim or nature of the debtor's liability. 

There are two statutes of limitation in this state ; one 
passed 22d April, 1850, the other on 4th May, 1852. By 
these statutes, the times are fixed within which a party may 
bring suit in one of the courts of the state.(i) A state has 
the constitutional right to pass such statutes, and they ope* 
rate on contracts made beyond, as well as those executed 
within the Btate.(c) They form no part of the contract^ but 
are part of the remedy, and are only available to parties 
within this state.(cQ 

On a judgment rendered in this state, five years; on a 
contract, obligation or liability, founded upon an instrument 
of writing, except judgments, within five years; on a lia- 
bility created by statute, other than a penalty or forfeiture, 
within three years ; on a contract, obligation or liability, not 
founded upon an instrument of writing, other than an open 
account or an article charged in a store account, two years ; 
on a liability against a sheriff, coroner, or constable, for doing 
an act or omitting to do it, including non-payment of money 
on an execution, except for an escape, within two years. 

On a liability of a sheriff or other officer, for the escape 
of a prisoaer arrested or imprisoned on civil process, within 
one year. 

On an open account for goods, wares and merchandize, 
sold and delivered, or for an article charged in a store ac- 
count, within one year. 

The statute runs against an account from the time of the 



(a) 2 Oalifornia Statates, 61. (c) 3 California Statutes, 161. 

(b) 1 California Statutes, 343. (d) Story on Confl. s. 680 ; 2 Kent 578. 
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last charge proved in the account, on either side. On all ac- 
tions where the causes thereof accrued before the act, (22d 
April, 1850,) the parties have the time limited within which 
to bring their suits after the passage of the act. Any action 
upon a contract^ obligation or liability, for the payment of 
money, founded upon an instrument of writing, executed out 
of this state, when more than two and less than five years 
have elapsed since the cause of action accrued, must be 
brought within one year. Where more than five years have 
elapsed, then within six months. On a judgment rendered 
out of the state, and more than two and less than five years 
have elapsed, within one year ; where five years has elapsed, 
then within six months. 

Where the cause of action has arisen in another state or 
territory of the United States, or in a foreign Qountry, and, 
by the laws of the place where the action accrued, no action 
could be maintained on account of the lapse of time, none 
can be maintained here.(a) 

FOREIGN CREDITOR. 

A creditor residing in another country, is entitled to the 
aid of our courts to enforce all legal and binding contracts, 
and the same remedies are to be administered in his favor as 
are administered in favor of a citizen. 

He may acquire liens on personal and real property within 
the state, and do and transact business here with either for* 
eigners or citizens, and his contracts, which he may make 
here or elsewhere, will be enforced for him as fully and per- 
fectly as if he were himself a citizen. Contracts for the pay- 
ment of money entered into, or celebrated out of this state, 
are subject to the law of the place where entered into or 
celebrated. 

In all contracts made in another state or country, care must 
be taken in considering the validity of the contract, and 
rights of parties under it separately from the manner of its 
celebration, and the remedies given, when its execution is 
sought to be enforced against the parties to it, in default. 

(a) 3 Cftlifi)rni& Statutes, 161. 
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If a contract is entered into in a foreign country, and by 
its terms it is to be performed in this state, to make the con- 
tract binding here, the manner of entering into it, as well as 
the contract itself, must be consistent with our laws. 

So, if a person shall make his negotiable note in Paris, 
and deliver it, for a valuable consideration, payable in San 
Francisco, its legality must be determined by our laws. The 
fact of its being payable here, makes it a California contract. 
The interpretation or meaning and extent of the rights and 
liability of the parties, are to be fixed and settled by our law ; 
and if the obligor is, by our law, discharged from his liability, 
the courts in every county will enforce such discharge. The 
power that gives force and validity to the contract, can also 
fix and determine its destruction. Such contract would be 
subject to the bankrupt laws of the state, and a discharge of 
the debtor's legal liability under such law would be good 
anywhere, and could be pleaded in bar of an action in another 
country, upon the same cause. In contracts where the place 
of payment is the same as its celebration, or if no place is 
named for its payment or execution, in either case, the law 
then in force at such place determines its force and validity, 
and in case suit is brought in our state, upon such contract, 
the law of the place of its celebration, or lex loci contractus, 
fixes the rights of the parties under the contract^ and our 
law gives the remedy for its execution. 

But there are exceptions to this rule. Contracts made in 
foreign countries, which contravene the revenue laws of the 
country where the contract is entered into, are one of the 
exceptions. Another exception is where the thing contracted 
about, is to be used in violation of the laws of the country 
where the contract is sought to be enforced, and this is known 
by the parties at the time of its celebration. Examples of 
the first class are, contracts for goods smuggled out of the 
country where the contract is entered into, or sold to be thus 
smuggled. Examples of the second class are, contracts for 
goods to be smuggled into the country where the contract is 
sought to be enforced. If the contract is sought to be en- 
forced in the country where it was celebrated, there it can 
have no binding force, as it violated the law where it was 
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created, which renders it void. If in any other country, the 
tribunals should give it no more force and validity than it 
had where it was created or celebrated. In the cases where 
goods are sold to be smuggled in violation of the laws of 
another country, if the contract is sought to be enforced in 
the country whose laws it was made to violate, the tribunals 
of that country can give it no validity. 

In this state, a contract made to violate the laws of the 
United States, will not be enforced ; nor will a contract made 
to violate the laws of the country where the same was entered 
into or celebrated. Whether a contract made in one country 
to violate the revenue laws of another, can be enforced where 
it was made, is a question not perfectly settled by authority ; 
but upon principle, such contracts should be treated as in- 
valid by every country. 

Another class of contracts within the exception, are those 
against good morals, or religion, or public rights. Such are 
contracts made in a foreign country for future illicit cohabi- 
tation and prostitution ; contracts for the publication of irre- 
ligious and obscene publications; contracts to promote or 
reward the commission of crimes ; contracts to corrupt or 
evade the due administration of justice ; and all contracts 
founded in moral turpitude, and opposed to the good order 
and interests of society. Whether these contracts are valid 
or not where they were entered into, they are not valid 
here. 

There is another class of cases within the exception. They 
are such as are in opposition to the national policy, and the 
institutions of our country. 

Contracts to carry on trade with the enemy, or to cover 
enemy's property, or contraband of war, and to carry into 
effect the African slave trade, or rights of slavery, in coun- 
tries that consider it and its trade unlawful. In all such 
cases, the contracts would be considered invalid and void, 
whatever might be their validity in the country where they 
were entered into. 

Contracts made in a foreign state, with regard to interest, 
and, by implicatiou, payable where entered into, must con- 
form to the rate of interest allowed by law, at such place. 
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Where they are, by express tenns or implication, payable in 
another state, it must be consistent with the legal rates there. 
A contract made payable in this state, may be for any rate 
of interest, as we have no law against any amount of interest 
the parties may agree to. In the absence of contract on the 
subject, the rate is fixed at ten per cent, per annum. The 
taking of security, in this state, on real or personal property 
where the contract is celebrated, or in another country, will 
not alter the law in regard to the rights of the parties or the 
rates of interest fixed thereby. If there is no place fixed 
for the performance of the contract, the lex loci contractus 
settle the validity of the contract, the extent and rights of 
the parties, and the interest it shall bear. But where there 
is a place of payment, the law there does it, notwithstanding 
tiie creditor may take personal or real property as security 
for the performanee of the contract. 

Where a contraet is made in a foreign country, for the 
payment of a certain amount,, in a particular kind of pro- 
perty, in another state, at a particular time, the law of the 
place of payment is to govern as to the amount of damages. 

In regard to bills of exchange, where the drawer draws it 
in one country, the indorser indorses it in another, and the 
drawer accepts it in this state, if the bill is dishonored, and 
protest made according to our law, this being place of pay- 
ment, each party is bound according to the law of their re- 
spective countries, as to damages and interest; and the 
drawer in his, to the amount of damages allowed by the law. 
So too the indorser, and the like with the drawee; each 
transaction, of drawing, indorsing and accepting being sep- 
arate contracts and the lex. loci contractus, applying to each. 
It is not so, with a promissory note negotiable. That is but 
one transaction, one contract, and every subsequent indorse- 
ment is but a subrogation of the indorser to the rights and 
duties of the payee. If the note is payable at a place named 
therein, the law of such place governs the validity of it. If 
no place is named where it is to be paid, the law fixes the 
place of its celebration for payment, and the law of such 
place determines the validity and rights of the parties. 

After the maturity of a contract for the payment of money, 
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and a failure of performance, the obligation follows the 
obligor wherever he may go. It has no locality. It is al- 
ways in existence, until by its own terms it is discharged by 
the obligor, or by the power, or one equally potent, to the 
one that gives it life and vigor. K, where the contract is 
made or is to be performed, a custom should exist which 
controls or limits the liability of the parties, wherever such 
contract is litigated, it is to be construed in reference to such 
custom to settle the right of the parties to it. The laws of 
the place where the contract is made, or is to be performed, 
is to govern as to its construction. So, too, in reference to 
the ability of the parties to contract: if by such law the par- 
ties were minors, and therefore unable to contract, the lex 
loci contractus governs, whether it agrees with the lex fori, 
or not. A lien, acquired by a foreign contract to real pro- 
perty or interest therein, within our state, must be done in 
reference to the formalities and ability of the person creating 
the same ; no lien can be created otherwise. 

A lien by a foreign contract, to personal property within 
our state, cannot be created unless it is done in conformity 
to our laws. At common law, a sale or mortgage is good, 
without delivery, against creditors or subsequent purchases. 
It is not so with us. We have adopted the civil law rule on 
that subject. The possession must accompany the transfer 
of the title, to be good against creditors and subsequent pur- 
chasers. Property afloat, or at sea, and not capable of de- 
livery at the time of sale or mortgage, can be transferred or 
lien created thereon, if the purchaser or lien holder shall 
take possession of the same, as soon as may be practicable, 
after arriving in port. 

A transfer of the title papers of a steamer, vessel or boat, 
if afloat or at sea, and in addition thereto, possession as soon 
as shall be practicable, on arrival of the same in port, is ne- 
cessary to a valid sale or lien.(a) 

(a) story on Confiict, 338; 4 Martin's L. B. 20; 5 Martin 29; 7 Martin B. 
24; 14 Martin B. 93; Story on Conflict, 324. 
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FOREIGN JUDGMENTS. 

I will now consider the effect of judgments of foreign 
countries, that have operated upon property subsequently 
brought into our state, or judgments attempted to be en- 
forced against the property or person of the debtor within 
the state, or judgments pleaded as a counter claim by a de- 
fendant sued in our courts, or as a bar to a recovery upon 
the same subject matter, litigated before a foreign tribunal. 

A judgment in rem^ when the court that pronounces the 
sentence, or gives the judgment, had jurisdiction of the pro- 
perty it operates on, and power to decide the questions de- 
cided, is obligatory as to all things it professes to decide in 
relation thereto. 

But the power of the court may be questioned as to the 
property it operates on, and the questions decided ; and, but 
if found clothed therewith, whatever it settles as to the right 
or title, or whatever disposition it makes of such property, 
will be held valid here. Such are judgment in rem by for- 
eign courts of admiralty, in causes of prize, bottomry, salv- 
age, or forfeiture; and judgments of other courts exercising 
like powers; and also judgments and proceedings against 
real and personal property by way of foreign attachment, or 
against debts in favor of creditors. 

In all these cases, the judgment and proceedings of such 
courts, having the power over the property and questions 
decided, are exclusive as to the disposition, transfer and title 
to such property, and as to the points decided, and the facts 
and allegations upon which it professes to be founded. Such 
is the effect that the common law of England gives to such 
judgments and the proceedings under them; and, as we have 
adopted that law when not inconsistent with the constitu- 
tional treaties and statutes of the United States, and the con- 
stitution and statutes of this state, I consider the rule of 
the common law on the subject, as the settled law of our 
state.(a) In some of the states, the common law rule is 
adopted to its fullest extent, while in others it is not. In 

(a) 1 California Statatea, 219. 
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the latter, the judgments are held conclusive, in rem^ only 
so far as to give and pass title to the propejty ; but they 
may be controverted as to all the incidental grounds and 
facts, on which they profess to be founded.(a) 

As to a foreign judgment sought to be enforced against 
the property or person of the debtor, within our state, the 
judgment is not to have the force given it when rendered 
and entered, but is to be treated as prima facie evidence of 
the existence of a debt. But may be impeached for the rea- 
son that the court had no jurisdiction, or that the person 
against whom the judgment is to be enforced did not have 
legal notice, or that the judgment was procured by fraud, or 
that upon its face it is founded in mistake, or that by the 
local law, it is irregular ; any of these grounds, are sufficient 
to impeach the judgment, and dLstroy it as evidence of a 
debt, or obligation. 

There is no distinction between a judgment in a foreign 
country, and a judgment in any one of the other states of 
the United States. The clause, that full faith and credit 
shall be given in each state to the public acts, records, and 
judicial proceedings of every other state, does not prevent 
the judgment from being impeached, for the reasons stated. 
^ Where a court, in the exercise of power and jurisdiction 
given it by one of the states of the United States, over pro- 
perty and persons, shall exercise the same by rendering a 
judgment^ full faith and credit is required to be given to 
such act in another state ; but no greater credit than what 
will be given and extended to it, in the state where the 
same was rendered. Judgments can be impeached where 
rendered, for the reasons above named, and upon the same 
grounds, are impeachable in another state. It is evidence of 
a debt where rendered, and is so here ; and unless im- 
peached, is so received : and can be the foundation of a 
judgment in one of our courts. In this way, all the faith 
and credit required by the constitution is given. In foreign 
judgments, there is no distinction made as to the persons 

(a) Starkie on Ev. p. 2 and 238; 4 Gowen R. 520, and caees there cited; 
4 Cranch, 434; 1 Cranch, 423; 4 Johns. R. 34; Story on Confl., 496; Starkie 
on Ey. p. 2, 67, 80 and 81, 336; 3 Wheaton Rep. 246; 3 East Rep. 336. 
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between whom rendered, whether between foreigners, or 
between citizens and foreigners. All are deemed of equal 
validity, and the same rules and remedies apply to, and in 
favor of all. 

Where foreign judgments are set tip as counter claims, 
the same principle applies, as in cases where they are sought 
to be enforced. 

Where a forieign judgment is set up as a bar to a recovery 
on the same subject matter litigated, and between the same 
parties or privies, if the court had jurisdiction of the matter 
and persons, and the judgment is not impeachable for mis- 
take discoverable, or for fraud in its rendition, or by the 
local law it is not irregular, it is then a bar to any fiiture 
litigation on the subject between the same parties and their 
privies.(a) 

(a) Stoiy on Conflict, 606; 1 Starkie on Ev. 228, title ForeigB Judgment 






CHAPTER X. 



OBLIGATIONS AND RIGHTS OP DEBTORS. 

The power that a creditor has over the person and pro* 
perty of his debtor, in this state, depends upon the character 
of the obligation. Where a debtor has been guilty of &aud 
in contracting the obligation ; or where the obligation is for 
a fine or penalty ; or for money or property misapplied or 
converted to his own use, by one acting as a public oflScer, 
or an officer of a corporation, or by an attorney, factor, 
broker, agent, or clerk, in the course of his employment as 
such ; or by any other person in a fiduciary capacity ; or 
for misconduct, or neglect in office, or in a professional em- 
ployment, or for a wilful violation of duty ; or where the 
obligation has been incurred by wilful injury to the person, 
character, or property of another ; or where the obligation 
has been incurred by concealing and unjustly detaining per- 
sonal property of another, where suit is brought for its 
recovery, so that the officer cannot find the same : for any 
of these obligations, the debtor may be arrested, and held 
in prison, until discharged by payment, or by due course of 
law. 

Where a debtor has incurred the obligation by contract, 
express or implied, is about to leave the state to defraud his 
creditors, or has removed or disposed of bis property, or is 
about to do so, with intent to de&aud his creditors, he may, 
in like manner, be arrested, and held in prison, until dis- 
charged by payment, or by operation of law. 

The debtor, if imprisoned by his creditor, is to be sup- 
ported in prison with necessary food, clothing, and bedding, 
by such creditor, and if that is not done, the sheriff may set 
the debtor at liberty. 
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The debtor cannot be arrested by his creditor, unless a 
prima facie case is made by affidavit, by or on behalf of the 
plaintiff. When arrested by order from a justices' court, 
the defendant is to be taken before the court, and if he shall 
wish a trial immediately, it must be given him on demand, 
within three hours after such demand, unless the court is 
occupied in trying another case ; and if so occupied, then 
his case is to be tried, as soon as the court can do so, after 
the case pending is at an end. If his case is continued at 
the instance of the plaintiff, for more than three hours, the 
defendant is to be discharged from arrest ; but he may be 
arrested again, after judgment on the execution. 

The defendant, after arrest, may have the case adjourned 
until a future period, by giving an undertaking, with two or 
more sureties^^ be approved of by the court, to the effect 
that he will render himself amenable to the process of the 
court, during the pendency of the action, and such as may 
be issued to enforce the judgment therein; or, that the 
sureties will pay to the plaintiff the amount of any judgment 
which he may recover in the action. On this being done, 
the defendant is entitled to his discharge, and the court is 
to order it ; and on judgment being rendered against the 
defendant, and not paid, the sureties are liable on their 
undertaking. 

If the debtor is arrested by order from a court of record, 
it must be upon a prima facie case, made by affidavit, either 
by the plaintiff or some person for him, to the satisfaction 
of the judge ; and in addition thereto, an undertaking must 
be filed, with two or more sureties, in a sum not less than 
five hundred dollars, to the effect that if the defendant shall 
recover judgment, the plaintiff will pay all costs and chSirges 
that may be awarded to the defendant, and all damage 
which he may sustain by reason of such arrest, not exceed- 
ing the sum named in the undertaking; and each of the 
sureties must verify under oath, or affidavit, that they are 
worth double the sum in the undertaking over and above 
all debts and liabilities, exclusive of property exempt from 
execution, and that they are residents and householders or 
freeholders within the state. The order oi arrest may be 
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discharged at any time before execution, by giving an un- 
dertaking to the ejSect, that the sureties are bound in the 
amount named in the order of arrest, that the defendant 
shall at all times render himself amenable to the process of 
the court, during the pendency of the action, and to such as 
may be issued to enforce the judgment therein, or that they 
will pay to the plaintiff the amount of any judgment he may 
recover against the defendant. 

If, after arrest, the defendant shall have been discharged 
by giving the undertaking, he may, at any time before ten 
days after judgment, be arrested and surrendered to the cus- 
tody of the sheriff again, or his sureties may indorse, on a 
certified copy of the undertaking given by them, authority 
to the sheriff, whose duty it will then be to arrest the de- 
fendant. Or the defendant may, at any time before the ten 
days shall expire, surrender himself to the custody of the 
sheriff, and thereby release his bail. But, if he is not ar- 
rested and surrendered by the bail, or does not surrender 
himself, within the time limited, his bail is liable on the 
undertaking, and the plaintiff may seek collection of his 
judgment from them. The defendant, to procure his release, 
may, instead of giving the undertaking, deposite the amount 
named in the order of arrest, and, after deposite and before 
judgment, the defendant may give the undertaking and re- 
ceive back his deposite ; but if the deposite is not received 
back, then it remains to satisfy the judgment and costs, and 
the residue, if any, is to be paid to the defendant. 

If the undertaking is given by the defendant, he may, at 
any time before the bail justify, apply to the court or judge 
that made the order, upon reasonable notice to the plaintiff, 
to vacate the order or reduce the amount of bail. The ap- 
plication may be founded upon affidavits, and, when that is 
the case, the plaintiff may introduce affidavits or other proof 
in addition to that on which the order was obtained ; and 
the court may, in their discretion, either vacate the order or 
reduce the amount of baiL 

The personal and real property of a debtor may be at- 
tached for an obligation founded upon a contract, express or 
implied, entered into after the first day of July^ 1851,. for 
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the direct payment of money, payable in this stafe, or made 
elsewhere and payable here, and not secured by mortgage 
on real or personal property. 

The writ may issue upon the plaintiff showing, by affida^ 
vit made by him or on his behalf, a prima fade case^ and 
filing the same with the clerk, and also an undertaking, with 
two or more sureties in a sum not less than two hundred 
dollars, nor more than the amount claimed by the plaintiff, 
to the effect that if the defendant recovers judgment, the 
plaintiff will pay all costs that may be awarded the defend- 
ant, and all damages which he may sustain by reason of the 
attachment, not exceeding the sum named in the under- 
taking. After the attachment has been issued, the sheriff is 
bound to execute it, unless the defendant shall give an un- 
dertaking, with two or more sureties, in an amount sufficient 
to satisfy the demand, besides costs, to the effect, that if the 
defendant does not pay the judgment which the plaintiff 
may recover in the action, that the sureties will. If the 
undertaking is not given, the attachment is to be served ; 
but the defendant may, at any time before judgment, give 
the undertaking to the clerk, on reasonable notice to the 
plaintiff; and, if required, the bail is to justify. Upon that 
being done, the property attached and not sold, will he de- 
livered to the defendant along with the proceeds of that 
which may by the sheriff be sold. The sureties to the under- 
takings, to be given by the creditor or debtor in arrest or at- 
tachment, must be residents and householders or freeholders 
of the state, and worth double the amount named in the un- 
dertaking, over and above their debts and liabilities. At any 
time before the time limited for filing of the answer expires, 
the defendant, on giving reasonable notice to the plaintiff, 
may apply to the court or judge whence the attachment 
issued, to discharge the same on the ground that it was im- 
properly issued. If affidavits are used by the defendant, the 
plaintiff may also use them on the hearing of the motion ; 
but if not used by the defendant, the plaintiff cannot use 
them. 

Thus it will appear that a debtor is liable to have his 
property attached if he fails in paying his obligations at 
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maturity, payable in this state, the payment not already 
secured on real or personal property. It will make no dif- 
ference to whom the debt is due, whether a foreigner or 
citizen ; and it is equally indifferent whether the debtor is a 
citizen or foreigner ; but the debt or obligation must grow 
out of a California contract, not a foreign one. The fact, 
however, that the contract is a foreign one will not prevent 
him from being arrested, if he is about to leave the state to 
defraud his creditors, or has sold or removed, or is about to 
sell or remove his property, with intent to defraud his credi- 
tors ; but all other obligations and acts of a debtor must be 
done or incurred in this state to subject him to arrest. 

A debtor, if his property is s^tached or levied on by exe- 
cution, is entitled to retain the amount of property exempt, 
including a "homestead" worth five thousand dollars. 
When his property is sold at public sale by an oflBicer, under 
an execution or order of sale, his personal property is to be 
sold first ; and, if there is not enough personal property, then 
the real property, or so much as is necessary to satisfy the 
demand, is to be sold; and all real property, except, lease- 
hold estates of unexpired terms of less than two years. The 
debtor has six months to redeem in, on paying the amount 
the same was sold for, together with eighteen per cent, in- 
terest thereon. The purchaser is entitled to receive the rent 
from the tenant, in the meantime, but no rent from the 
debtor if he is in possession. 

From the passage of the redemption act, (July 1st, 1861,) 
all judicial sales of real property, which by the act is subject 
to redemption, can be redeemed ; as well those made upon 
contracts or judgments before its passage, as those subse- 
quent(a) It is but the change of the remedy in giving 
satisfaction of the demand against the debtor, and not 
legally impairing his obligation. There is no question but 
the legislature has the power to change and alter the remedy 
for the enforcement of contracts, and to designate what kind 
of property is to be taken and disposed .of first, and in what 
manner, and upon what terms the debtor's real and personal 

(a) 1 Galifomia Statutes, 61. 

18 
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property may be disposed of — whether it shall be rented or 
sold, the sale contingent and absolute. 

The entry of a judgment upon a contract does not limit 
and abridge that power. Any liens, however, acquired by 
the rendition of a judgment, cannot be affected, but the 
remedy to enforce them may. The power to change and 
limit the remedies, as well as to fix the time when any 
remedy will be given to enforce the legal obligation of con- 
tracts, is constitutionally possessed by the state. Such as 
the laws exempting the person of the debtor from imprison- 
ment, and certain property from execution and sale ; that is 
limiting the remedy. The law limiting the time when suits 
will be entertained upon contracts ; that is fixing a time 
when a remedy will be given. The law of redemption ; 
that is pointing out the mode or manner of the remedy. So 
long as there remains a substantial remedy for the enforce- 
ment of contracts, the obligation of them is not impaired. 
But if the remedies that were in existence at the time of the 
celebration of a contract, are all swept away by legislative 
enactments, not modified or abridged, nothing in fact 
remaining by which the legal obligation can be enforced, 
then the obligation would be impaired, and the act of the 
legislature void ; but when altered or abridged, yet leaving 
available remedies to enforce the execution of contracts, it 
is within the legislative power of a state. 

The statutes limiting the time when the remedy will be 
given to enforce the debtor's obligation, protects him on all 
obligations on foreign judgments, where more than two and 
less than five^ years have elapsed, within one year ; where 
more than five years have elapsed, within six months ; the 
same time in reference to contracts in writing payable out 
of the state, or made out of the state, and by implication of 
law payable out of the state, upon judgments in this state, 
within five years ; upon contracts in writing payable in this 
state, or made in it, and by implication of law payable in it, 
within four years ; on obligations created by statute other 
than a penalty or forfeiture, within three years ; on a con- 
tract not founded in writing, except an open account or an 
article charged in a store account, two years. 
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On an open account for goods bought, or an article charged 
in a store account, within one year. The statute runs 
against an account from the last charge or entry, on either 
side. Where the causes of action have accrued before the 
22d April, 1850, and are not foreign contracts, then the 
several times named upon each cause of action are those 
within which which suits may be brought. Where the 
cause of action arose in another state or country, and by the 
law of the lex contractus no action can be maintained on 
account of the lapse of time, none can be maintained here.(a) 

BANKRUPT LAW. 

The provisions of the bankrupt law of California provide, 
that a debtor may be discharged from all his obligations, 
except such as were incurred for public funds or property, 
or for deposits of money or property, or for funds received 
as bankers, brokers, commission merchants, or for money or 
effects received in a fiduciary capacity, upon his surrendering 
to assignees, for the benefit of his creditors, all his property 
and effects, except such as are exempt from execution. 

The district court of the county where the debtor resides 
has jurisdiction of the matter. The application is to be 
made in person by the debtor, by petition to the court. The 
petition is briefly to state the circumstances that compel him 
to the course, with a prayer to make a cession of his estate, 
and discharge him from his debts. To his petition, he is to 
annex a schedule of the debts he wishes a release from, their 
amounts, and those who hold them, if known, and any not 
included therein are not subject to that proceeding. In 
addition thereto, he is to give a summary statement of his 
affairs — ^his losses, the cause and nature of each debt, and 
the time when it accrued, the judgments and mortgages- 
against him ; date, kind, character, and amount of any colla- 
terals given, and property held as lien for their payment ; a 
full statement and inventory of all his property, real and 
personal and mixed, and all choses in action, debts due or 

(a) 1 Oalifomia Statutes, 343; 3 California Statutes, 161. 
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to become due, and all incumbrances existing at the time 
upon his property. The whole value of his property sur- 
rendered is to be estimated at its true cash value ; after 
which the schedule is to be sworn to by the applicant, 
according to the following form : — " I (A. B.) do, in the 
presence of Almighty God, truly and solemnly swear, that 
the schedule now delivered by me doth contain a full, per- 
fect, and true discovery of all the estate, real and personal 
and mixed, goods and eflfects, to me in any way belonging ; 
all such debts as are to me owing, or to any person or per- 
sons in trust for me ; and all securities and contracts whereby 
any money may hereafter become payable, or any benefit or 
advantage accrue to me or to my use, or to any other person 
or persons in trust for me ; that I have no lands, money, 
stock, or estate, reversion or expectancy, besides that set 
forth in my schedule ; that I have, in no instance, created 
or acknowledged a debt for a greater sum than I honestly 
and truly owe ; that I have not directly or indirectly sold, 
or otherwise disposed of in trust, or concealed, any part of 
my property, effects, or contracts ; that I have not in any 
way compounded with my creditors, whereby to secure the 
«ame, or to receive or to expect any profit or advantage 
therefrom, or to defraud or deceive any creditor to whom I 
am indebted, in any manner whatsoever. So help me God." 

The judge receiving such petition, schedule and affidavit, 
is to have them filed in the office of the clerk of the court ; 
and from that time the title to such property vests in the as- 
signee or assignees subsequently appointed. The judge is 
then to make an order requiring all the creditors of the ap- 
plicant to show cause, if they can, why the assigment shall 
not be made and the debtor discharged from his debts. 

The court is to set apart the homestead and property ex- 
empt from execution, from the property described in the 
schedule for his and his families use, if the debtor have any 
such property. The debtor is then to deliver to the court, 
all commercial or other books he may have kept, together 
with all vouchers, notes, bonds, bills, securities, or other evi- 
dences of debt, connected in any manner with the property, 
by him surrendered, which the court is to deposit in the of- 
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fice of the clerk. Upon that being done, the court is to di- 
rect the clerk to call the creditors together, before the court 
or judge, at his chambers, by a written notice to them ; the 
service thereof, to be by publishing it thirty days in a news- 
paper of the county, or, if none there, then in a paper pub- 
lished nearest to it. The notice is to require them to appear 
within thirty days after the notice has been published, to 
show cause against the prayer of the petition, and at the 
same time the judge is to order a stay of all proceedings 
against said debtor. If the creditors meet in pursuance to 
the notice, they are to certify their claims under oath, and 
then proceed to appoint one, two or three assignees. In do- 
ing it, a majority of the creditors, in amount of claims, shall 
prevail. Creditors at such meeting may be represented by 
their attorney in fact, or duly authorized agent. 

If the creditors meet and accept the property, and appoint 
an assignee or assignees, they are then to fix the amount of 
•the bond. The proceedings of the creditors, duly certified, 
are to be deposited with the clerk by the assignee or assignees 
appointed. 

The judge is to take a joint and several bond with one or 
more suflicient sureties for the amount fixed by the creditors, 
if any is fixed by them ; if not, the judge is to fix it, condi- 
tioned for the faithful discharge of the duties of the assignee 
or assignees. If the creditor fail to meet and appoint an as- 
signee or assignees, as is provided, and no creditor will give 
bond and act as such, the court is to appoint the sheriflF, who 
is to act as assignee ; and he will be liable, on his official 
bond, for a faithful execution of the trust, and he is then to 
receive firom the clerk, the books, papers, and property, of 
the applicant. After the bond has been given by the as- 
signees, if any were appointed by the creditors, the clerk is 
to deliver to them the books, papers, property, &c., of the 
debtor. 

The assignee or sssignees are to petition the court to sell 
the property. Authority is to be given them to do so, if it 
appears just and proper under the circumstances. The pro- 
perty is not to be sold, unless public notice of the sale is 
given for twenty days in a newspaper of the county. If 
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none is published in it, then in one nearest to it. If, how- 
ever, there are anj perishable property, it is to be sold at 
five day's notice. If there is more than one assignee, the 
funds of the failures are to be deposited in their joint names, 
and not to be loaned, used, or mixed with their personal 
afiairs. They may be sued, or sue, in their names, in mat- 
ters concerning the affairs of the debtor. AU suits pending 
against him are to be transferred to the county where the 
application is pending, and notice given to the assignees. 
Where there are any funds worthy of dividend, the court is 
to order a dividend of the same, which the assignees are to 
make, and deposit with the clerk a statement thereof. The 
court is to direct notice to be given to the creditors to ap- 
pear within fifteen days after the notice has been published 
thirty days in a paper of the county, or in one nearest to it ; 
if none in it, they are to show cause why the statement 
should not be accepted, and distribution made according 
to it. 

Two or more of the creditors may at any time make a 
motion to the court to know if the assignees have funds on 
hand. The assignees are then to present their ac6ount, and 
if they have ftmds they are to distribute them without delay. 
The court is to require the assignees to discharge their duties, 
and, on failure, may remove them ; and in case of a removal 
the court may appoint others in their place. Any one of 
the creditors may, within ten days after the appointment of 
the assignee, oppose the application upon the ground of nullity 
of appointment of the assignee, or fraud on the part of the 
debtor, by a written statement filed with the court having 
jurisdiction of the case, stating in a special manner the facts 
of nullity of the appointment, or fraud committed by the 
debtor. The question of nullity in the appointment is to be 
determined by the court. But the question of fraud on the 
part of the debtor is to be tried by a jury of not less than six 
men ; the jury to be summoned and trial had as in other 
cases. 

Upon the filing of the written statement by the creditor, 
who shall oppose the application, the debtor is to take notice 
thereof, and in case a charge of fraud is contained in it, he is 
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to answer, in writing, the same at sucli time as the court 
shall direct ; and after the filing of the debtor's answer, the 
court is to order the trial, and the time or term in which it 
is to be tried. The debtor may be examined by the creditor 
on oath touching his affairs, and the several transactions in 
which he was engaged prior to his failure. This examina- 
tion is to be in written questions and answers. The answers 
of the debtor are to be pertinent and distinct ; and every 
eqivocal answer is to be construed against him. If the jury 
shall decide against the debtor— that he has been guilty of 
iraud in the matter of his failure and the application ; he shall 
for ever be debarred of the>benefits of the act The kind of 
fraud here intended is concealing property with intent to 
keep it from his creditors, or concealing or altering his books, 
with the same intent ; or conveying by sham deeds, fraudu- 
lently, the whole or any part of his property, and depriving 
his creditors thereof; or having knowingly omitted to de- 
clare any of his property, rights or claims in his schedule ; 
or having purloined his books, or any of them ; or having 
altered, changed, or made them anew, with intent to defraud 
his creditors ; or having alienated, mortgaged, or pledged 
any of his property ; or having committed any other kind 
of fraud, to the injury of his creditors. A debtor found 
guilty of fraud, as described, is forever thereafter incapable 
of holding any office of trust or profit under the government 
of this state, and is liable to be prosecuted as a perjurer ; and 
if found guilty of having intentionally foresworn himself in 
any of the declarations he may have made on his application, 
he may be sentenced to hard labor in the state prison not 
less than six months nor more than two years. 

A debtor is not allowed at any time within three months 
of his failure, to prefer one creditor to another, with a view 
of such failure to the prejudice of his creditors, by selling, 
engaging, or mortgaging any of his goods or effects, or other- 
wise assigning, transferring, or disposing of the same, or any 
part thereoi^ or confessing judgment, whereby he may re- 
ceive any advantage in view of his failure. K he shall do 
so, and is convicted of it, he is forever debarred the act. 

The debtor must pay over to the assignees, within ten days 
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after their appointment and giving bond, any money received 
from the collection of debts or for sale of property made 
after filing his petition ; and on his fraudulently or know- 
ingly neglecting to do it, he is debarred the benefit of the 
act. 

When a debtor has had the benefit of this act, and shall 
have been guilty of fraud, as stated, he forfeits the benefit 
of the act, and cannot plead it as a bar to a recovery on any 
claim which it would otherwise bar. 

The debtor is bound to deliver possession of the property 
contained in his schedule to the assignees; if he does not, he 
is liable to imprisonment until he does so. 

In case the debtor has had the benefit of the act, within 
one year next preceding, and his assets do not amount to 
more than one-third of his debts, he cannot have the benefit 
of the act unless it shall be proven by two credible and dis- 
interested witnesses, to the satisfaction of the court, that he 
has sustained the losses set forth, and that thereby he is re- 
duced to his situation of bankruptcy. 

Any lien or mortgage on the debtor's property, at the 
time of the surrender, are not aflfected by it. The assign- 
ments of debtors, who are insolvent or bankrupt, will not be 
valid unless made consistent with the provisions of the act. 
An assignment preferring one creditor to another, or having 
any condition to it, or in any way preventing creditors from 
a fair and equal participation in the assets of the debtor, will 
be void, and of no effect, as against his creditors. 

In the provisions of this act, all obligations are alike, and 
all are entitled to dividend, foreign as well as ' local obli- 
gations, or coming to a foreigner or citizen. But the act 
will not operate on contracts made before the passage of the 
act, (May 4th, 1852,) nor upon obligations growing out of 
contracts payable in another state, or made in another state, 
and by implication of law payable where made. But those 
made in another state of this Union, or in another country, 
and payable in this, are subject to it, if made after its pas- 
sage.(a) 

(a) 2 Kent's Com. 5*70, and authorities there referred ta 
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A discharge under the act of a debt payable in this state, 
or growing out of a contract celebrated here, and by impli- 
cation of law payable here, will be a complete discharge, in 
any of the other states, as well as in England. 

But obligations upon contracts celebrated in foreign coun- 
tries, whether due to citizens of that country or not, are sub- 
ject to the act, and the person and property of the debtor 
will be protected by her laws, against suit upon such claims, 
but will not protect the debtor against a suit in another state 
or country founded on such foreign contract. The discharge 
only operates within the limits of our territory .(a) 

This act is one, in all its provisions, calculated to protect 
the honest insolvent debtor, and to give to his creditors a fair 
and equal share of his property and effects, and the assign- 
ment will operate so as to transfer his property for their use, 
in this and the other states of the Union as well as Great 
Britain. The rights of the creditors are carefully guarded. 
The debtor, if guilty of fraud in availing himself of the 
benefits of the act, is punished with a refusal of it, and crim- 
inally liable besides. 

It is certainly to be regreted, that such a law is not upon 
the statutes of the United States. It would protect the un- 
fortunate insolvent in every part of our country against the 
oppression of merciless creditors. It is as much the duty of 
government to give such protection as it is to protect her 
people against any other oppression. When an individual has 
been unfortunate in trade, ruined by his losses, reduced to 
bankruptcy, hunted by hungry and heartless creditors, de- 
prived of his liberty, or if not of liberty, of the privilege 
of providing support and education by his work and labor 
for those connected with him by the dearest ties. 

A government that will not give such protection, and yet 
guards her people against political oppression, but renders 
such private oppression more intolerable and glaring. The 
citizens of this state have been subject, within the last three 
years, to great and sudden revolutions in their fortunes. 
The losses that have overtaken them, within that period, are 

(a) 2 Kent's Oom. 674. 
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unequalled in the history of the world. Those by fire and 
floods alone are equal to seventy millions, besides losses in- 
cident to the change of the commercial property of the coun- 
try. A legislature that would not establish such a law, to 
guard and protect the unfortunate from hopeless bankruptcy, 
is unworthy to guard the happiness and support the rights 
of her people. 



CHAPTER XI. 

CORPORATIONS, THEIR CREATIONS, RIGHTS, POWERS, &C. 

Corporations are aggregate or sole, ecclesia^ical and lay, 
eleemosynary and civil. Civil corporations are either pub- 
lic or private. Ecclesiastical corporations are known in the 
United States as religious corporations. Counties, townships, 
towns or cities, are public corporations. The powers given 
them may be taken back, changed, and modified, at the plea- 
sure of the legislature ; so, too, may their corporate character 
be destroyed ; but the lawful acts of the corporation during 
its existence are valid. Private corporations are such as in- 
surance, bridge, or railroad companies. Beligious corpora- 
tions are such as churches. 

The constitution of this state, prohibits the creation of any 
corporation to put in circulation, as money, checks, bills, 
tickets, certificates, promissory notes, or other paper ; or to 
put into circulation the paper of any bank, to circulate as 
money. 

There is a general law, authorizing the creation of corpo- 
rations, and defining their powers, manner of creation, and 
duration of their existence. Insurance companies, railroad 
companies, turnpike and plank road companies, manufac- 
turing, mining, mechanical and chemical companies, telegraph 
companies, bridge companies, steam navigation companies, 
and companies for the purpose of engaging in any species of 
trade or commerce, foreign or domestic, religious associations 
and societies, may become corporations under the law.(a) 

INSURANCE COMPANIES. 

An insurance company, to become a body corporate, must 
consist of seven or more persons, who are to make, sign, and 

(a) Laws of 1860, p. 34t ; Laws of 1863, p. 87. 
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acknowledge, before some person authorized to take acknow- 
ledgments pf deeds, duplicate certificates in writing, stating 
the corporate name of the company, the amount of capital 
stock, the term of its existence not to exceed fifty years, the 
number of shares of which its stock shall consist, the number 
of directors and their names, who are to manage the concerns 
of the company for the first year, and the name of the town 
and county in which the office of the company is to be es- 
tablished ; one of which, after it is signed and acknowledged, 
is to be filed with the clerk of the county where the company 
is established ; the other with the secretary of state. A cer- 
tified copy of such certificate by the clerk, is prima facie 
evidence of the facts stated in the certificate. The business 
of the company must be managed by seven directors, one of 
whom is to be president. All must be citizens of the United 
States, and stock holders, and a majority of them citizens of 
one state. Except the first year, they are to be elected by 
the stock holders — every year at such time and place fixed 
by the by-laws. The by-laws of the company are to regu- 
late the election of the officers of the company, and the 
security required from them to insure a faithful discharge of 
their duties. The by-laws of the company are to regulate 
the transfer of the stock — ^which must be paid up in ftill 
within one year from filing the certificate. The company 
may require the stock paid up at such times as to the com- 
pany may seem right, and, on failure so to do, the stock, as 
well as previous payments, may, by the by-laws, become for- 
feited, on personal demand for the same, or notice given to 
pay, by publishing for six successive weeks in the newspaper 
nearest to the place where the business of the company is 
carried on. The company may make insurance upon vessels, 
money, goods and effects, and against the captivity of persons, 
and on the life of any person during his absence at sea, and 
on money lent upon bottomry and respondentia, and against 
fire on any dwelling or other buildings, merchandize or other 
property within the United States ; but no one risk is to ex- 
ceed one-tenth part of the capital stock paid in. All policies 
are to be subscribed by the president, and, in case of his 
death, inability or absence, then by two of the directors, and 
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countersigned by the secretary. The president and a ma- 
jority of the directors, within thirty days after the time fixed 
for the payment of the last instalment of the stock, are to 
certify the amount of the stock so fixed and amount thereof 
paid in, and after signing and swearing to the certificate they 
are to record it in the ofiice of the clerk of the county where 
the business of the company is carried on. The company is 
to make, annually, within twenty days from the first day of 
January, a report, stating the amount of capital stock, and the 
proportion thereof actually paid in, the amount of its existing 
debts, and of insurances effected ; and after being signed and 
sworn to by the president or secretary, it is to be filed in the 
office of the clerk of the county where the business is estab- 
lished and carried on ; and, in addition thereto, it is to be 
published in a newspaper published nearest the place of bu- 
siness of the company. The president and directors of the 
company shall, previous to subscribing any policy, and once 
in every year afterwards, publish in two newspapers printed 
in this state, the amount of their stock, against what risk 
they insure, and the largest sum they will take on any one 
risk. The dividends to be made, are of the interest collected 
on their st6ck, and profits on their business ; but the premi- 
ums received in money or notes, for insurances not deter- 
mined, are not to form any part of the dividends. 

If the company shall pay any dividend which will reduce 
the capital stock, or render it insolvent, the directors (except 
those who opposed it, and at the time fixed for its payment 
file a certificate of their objections in writing, with the clerk 
or secretary of the company, and with the county clerk) are 
individually liable for the debts of the company, and any 
contracted while they are in office. Where the company's 
liabilities for losses equal their stock, and further risks are 
taken, with knowledge on the part of the directors of such" 
liabilities, the estates of those taking and consenting to such 
risks are jointly and severally liable for the losses on any of 
such risks. The stockholders at any time can require the 
directors to lay before them an exact and particular statement 
of the profits, if there be any, afl»r deducting losses and 
dividends ; and whether required or not required by the 
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Stockholders, it must be done every tliree years; and when- 
ever required by the legislature, they must -lay before them 
a statement of their affairs, and submit to an examination 
under oath concerning the same. 

The company has no power to deal or trade in buying or 
selling any goods, wares, merchandize, stocks, or commodi- 
ties whatever, directly or indirectly. 

RAILROAD. 

A subscription of one hundred dollars to each mile of the 
road, and payment of ten per cent, thereon, must be made 
before the company can become a corporation. After such 
subscription and payment, directors may be elected by the 
company, and articles of association subscribed, setting forth 
the name of the corporation, the time of its existence, not 
over fifty years, the amount of stock, which must equal the 
cost of the road and its construction and property necessary 
to its operation ; the number of the stock, the names of the 
directors, who are not to be equal to half of the stock- 
holders, who are to hold their offices until others are elected ; 
the place from and to which said road is to be constructed, 
and each county through which the road is to pass; its 
length, as estimated; the names of five persons to act as 
commissioners to open books of subscription to the stock. 
Each subscriber in the articles of association is to fix his 
place of residence and amount of stock taken. Three of the 
directors named in the articles are to testify that the amount 
of stock is subscribed in good faith, and ten per cent, thereon 
paid in, and annex their testimony to such articles, after 
which the same is to be filed with the secretary of state ; 
after which the company becomes incorporated. A copy of 
the articles and testimony, certified by the secretary of state, 
ia prima facte evidence of its contents, and the incorporation 
of the company. The corporation has then power to go for* 
ward and complete the objects of it, by causing the stock to 
be taken. It is then to elect thirteen directors, a majority 
of whom are to be citizens of the United States ; and they 
must be present in person or by proxy. They are to make 
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by-laws for the government of the company. The directors 
have power to require the stock to be paid up at such times 
as they shall think proper, on forfeiture of stock — forfeiture 
not to occur until personal demand made or published in a 
newspaper of each county, if any is published, through 
which the road passes, for six weeks successively. They 
have power to cause surveyors for the road ; to compel per- 
sons to sell lands necessary for the road, its stations, depots, 
and other accommodations, by summary proceedings by 
petition to the district court, at appraisement by five com- 
missioners, to be appointed by that court ; to lay the same 
not over six rods wide ; to use any lands along its line for 
embankments and excavations, as may be necessary ; to use 
materials, such as timber, stone, and gravel, as is necessary ; 
to cross any other railroad, highway, stream or water-course, 
or canal; but not permanently to impair its usefulness. 

The president and majority of the directors, within thirty 
days from the time fixed for the payment of the last instal- 
ment of the stock, are to make certificate of the amount of 
stock, the amount paid in, and sign it ; the president or 
secretary to make afiidavit to it, and, within the same time, 
to file it for record in the office of the secretary of state. 

The company shall, on the first day of January, at the 
end of each year, report to the surveyor-general the opera- 
tions of the year, giving the amount of stock, and what has 
been actually paid in, the different expenditures for land, 
buildings, engines, and cars, respectively, and the amount 
and nature of its indebtedness, and amount and nature due 
the company. 

It is to report the amount received for the transportation 
of passengers, mails, property, and jfrom all other resources ; 
the tons of freight, and kinds ; the amount paid out for re- 
pairs, engines, cars, buildings, and salaries ; the number and 
amount of dividends, and, when made, their character ; the 
number of miles run by passage, fi-eight, and other trains, 
respectively ; the number of men employed, and their occu- 
pations ; the number of persons injured in life or limb, and 
the cause of such injuries; whether any accidents have 
arisen from carelessness or negligence of any person in the 
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employment of the company ; and if such person is still in 
the service of the company. 

The legislature may reduce the toll, freight, and fare for 
passengers, and other profits of said road ; but they cannot 
be reduced to produce less than thirty per cent, per annum, 
on the capital actually paid in ; and unless the profits for 
the three past years have exceeded more than twenty per 
cent, on the stock paid in. If the government of the United 
States and the company cannot agree as to the manner of speed 
and price of carrying the mails, the governor is to appoint 
three commissioners after fifteen days' notice to the company, 
who are to fix and determine the same. Lumber cars are 
to be placed in the rear of passenger cars; if not, and acci- 
dents happen, the persons engaged in running the train are 
held intentionally guilty. If a person in charge of a loco- 
motive running on the railroad, or acting as conductor of a 
car or train, be intoxicated, he is guilty of misdemeanor, 
and subject to fine of not more than five hundred dollars, 
aod tapUm». i„ A, county >Uor no. .o„ a,«> a,.; 
months. A map of the road and land taken therefor is to 
be filed with the surveyor-general. Passengers are to pay 
their fare and to be put out at any station of the company. 
If the company refuse to take passengers or freight, it is 
liable for damages sustained. The corporation, if insolvent, 
is not to make any dividend, nor if the dividend would 
render it insolvent ; all those directors in favor of it are liable 
individually for the debts of the company, then existing, 
and all contracted while they are in office. A false certifi- 
cate or report has the same effect. 

Ten per cent, must be expended the first year, and the 
road must be completed within five years, or act of incor- 
poration void. 

TURNPIKE AND PLANK ROADS. 

When two thousand dollars, for each mile of such road, 
is in good faith subscribed, and five per cent, paid in, direc- 
tors are to be elected, and articles of association are to be en- 
tered into by not less than five persons, and they must be 
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verified by affidavit of three of the directors. The articles 
and affidavits must be filed in the office of the secretary of 
state. The company extends in duration for any time less 
than thirty years. Application to the court of sessions of 
each county, through which the road passes, is to be made^ 
for authority to construct the same, notice being given, by 
publication in* all the papers of the county, six weeks. If 
necessary, the court is to order the same laid out, and ap- 
point commissioners to do it, who are, in addition, to fix the 
locality of the gates, and necessary buildings. The directors 
have power to compel owners to sell real estate for their 
road, at appraisement, and to do everything necessary to 
compel the stock paid up, the construction of the road, the 
collection of tolls, and protection of its property. For the 
special provisions for the action of such companies, reference 
is here made to the act itself.(a) 

TELEGRAPH COMPANIES. 

Any number of persons may form such companies, who, 
under their hands and seals, are to certify the name of the 
company, the general route of the line, naming the points to 
be connected, the amount of stock, and number of shares 
thereof, the names and places of residence of the share hold- 
ers, and number of shares taken by each, and the period at 
which the company becomes a corporation. They are au- 
thorized to use the roads and highways, for the purpose of 
erecting posts to construct the wires upon, but not to the in- 
jury of the roads and highways. Ample powers are given 
to companies, to carry forward and complete their work, and 
their property is protected from injury. For the manner of 
their operations, and provisions for their government, see 1 
vol. Statutes California, page 369. 

BRIDGE COMPANIES. 

Not less than five persons can form a company and be- 
come a corporation, for the purpose of constructing and 

r 

(a) 1 Oalifoniia Statutes, 369. 
14 
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owning a bridge. They shall severally subscribe artioles of 
association, setting forth the name of the company, its dura- 
tion, not to exceed fifty years, amount of capital, to be di- 
vided into shares of one hundred each share, the names of 
the directors for the first year, the location and place of the 
bridge. In subscribing their names to such articles^ they 
are to name their residence and the number of shares of the 
stock taken by each. Over a fourth of the capital stock is 
to be subscribed, and ten per cent, on such fourth paid to 
the directors. The subscription of a fourth of the stock, and 
payment of ten per cent, thereon, is to be verified by the af- 
fidavit of three of the directors, which is to be attached to 
the articles of association, and filed in the clerk's office of the 
county or counties wherein the bridge is to be constructed. 
Upon that being done, -they become a corporation. But the 
right of the corporation to construct the bridge across the 
stream proposed, depends upon the fact whether it will pre- 
vent, endanger, or obstruct the passage of any vessel or 
steamboat. Where the same is navigable by vessels or 
steamboats, authority is to be obtained from the court of ses- 
sions of the county where the bridge is to be constructed. 
If authority is given, the company has ample power to ac- 
complish the object of its association, and it is protected in 
its property. 

STEAM NAVIGATION COMPANIES. 

Any number of persons may become a corporation to 
navigate the ocean or any bay, river, or stream, in the state, 
with vessels propelled, in whole or part, by steam. When 
one fourth of the whole amount of stock has been subscribed, 
and ten per cent, thereon paid in, they are to execute and 
acknowledge duplicate certificates, stating the name of the 
company, its objects, the amount of capital stock, the num- 
ber of shares thereof, amount subscribed, and amount paid 
in, and the term of its existence not exceeding fifteen years, 
the names of the directors for the first year, the name of the 
port or ports where the principal business of sdd company 
is to be transacted. One of the certificates is to be filed in 
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the office of the clerk of the county in which their place of 
business is located, the other in the office of the secretary of 
state ; upon that being done, they are a corporation. The 
powers necessary to operate as a corporation are given, and 
their rights fully protected, as to the rights of the stock 
holders and conduct of the affairs of the company. 

All corporations have power or right of succession, during 
the period of their existence, to sue and be sued, in its cor- 
porate name ; to make and use a common seal, and alter it 
at pleasure ; to execute negotiable notes ; to hold, purchase, 
and convey such real and personal estate as the purposes of 
the corporation may require, not exceeding the amount 
limited by law; to appoint such subordinate officers and 
agents as the business of the corporation may require, and 
to fix their compensatioxi ; to make by-laws, not inconsis- 
tent with any existing law, for the management of its pro- 
perty, the regulation of its affairs, and the transfer of its 
stock. The certificates of stock may be assigned by in- 
dorsement, and entered on the books of the corporation, so 
as to transfer the property therein. The dividends made 
must be &om the profits ; no part of the capital stock is to 
be divided or reduced, until the debts and liabilities of the 
corporation are paid, on the dissolution of the company or 
expiration of its charter. 

The directors and trustees of any company are not to per- 
mit the company to owe at any one time more than the 
capital stock paid in : if it is done, those of the directors or 
trustees that did it, are liable to the corporation for the ex- 
cess, or to its creditors, with interest &om the time such 
liability occurred ; and the statute of limitation is not to be a 
bar to any action therefor. Those directors or trustees that 
entered on the minutes of the company their dissent, or 
were absent, are not so liable. 

The acts of a corporation, to be binding, and to have the 
force and effect of a corporate act, must be the vote of a ma- 
jority of the directors or trustees present at a meeting to 
transact business, which meeting must constitute a majority 
of the directors or trustees. 

The companies incorporated must organize and commence 
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operations within a year after its incorporation, or its powers 
as a corporation cease. Each stockholder is individually 
liable for a portion of all the debts and liabilities of the com- 
pany, proportioned to the amount of stock owned by him. 
This is the extent of his liability upon the closing up or 
dissolution of the company. The governor may direct the 
attorney general or district attorney to examine into the 
aflFairs and condition of the corporation, and report the same 
to him, which he is to lay before the legislature. The legis- 
lature may repeal the act, and dissolve the companies incor- 
porated under it, or the corporation may do it by a two- 
third vote of the stockholders, on payment of the debts. If 
the dissolution is made by the act of the stockholders, it is 
to be done by the county judge, on application to him by 
petition for that purpose. Where a corporation is dissolved, 
the directors or trustees acting at the time of its dissolution 
may wind up its affairs, or the district court may appoint 
trustees to do it, on application of a creditor or stockholder.(a) 



COMPANIES FOR MANUFACTURING, MINING, MECHANICAL OR 
CHEMICAL PURPOSES, OR ^OR THE PURPOSE OF ENGAGING 
IN ANY SPECIES OF TRADE OR COMMERCE.(i) 

Corporations for manufacturing, mining, mechanical, or 
chemical purposes, or for the purpose of engaging in any 
species of trade or commerce, foreign or domestic, may be 
formed according to the provisions of this act ; such corpora- 
tions, and the members thereof, being subject to all the con- 
ditions and liabilities herein imposed, and to none others. 

Any three or more persons, who may desire to form a 
company for any one or more of the purposes specified in 
the preceding section, may make, sign and acknowledge 
before some ofiicer competent to take the acknowledgment 
of deeds, and file, in the oflSce of the county clerk of the 
county in which the principal place of business of the com- 
pany is intended to be located, and a duplicate thereof in 

(a) 1 California Statutes, 248, 347 ; 2 California Statutes, 424^ 426. 

(b) Laws of 1863, ch. 65, p. 87, et 8eq,j sees. 1 to 24 induslTa 
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the office of the secretary of state, a certificate in writing, in 
which shall be stated the corporate name of the company, 
the objects for which the company shall be formed, the 
amount of its capital stock, the time of its existence not to 
exceed fifty years, the number of shares of which the stock 
shall consist, the number of trustees and their names who 
shall manage the concerns of the company for the first three 
months, and the names of the city or town and county in 
which the principal place of business of the company is to be 
located. 

A copy of any certificate of incorporation, filed, in pursu- 
ance of this act, and certified by the county clerk of the 
county in which it is filed, or his deputy, or by the secretary 
of state, shall be received in all courts and places as presump- 
tive evidence of the facts therein stated. 

When the certificate shall have been filed, the persons 
who shall have signed and acknowledged the same, and 
their successors, shall be a body politic and corporate, in 
£ax^t and in name, by the name stated in the certificate, and, 
by their corporate name have succession for the period 
limited, and power : First, to sue and be sued in any court ; 
Second, to make and use a common seal, and alter the same 
at pleasure ; Third, to purchase, hold, sell and convey such 
real and personal estate as the purposes of the corporation 
shall require ; Fourth, to appoint such officers, agents and 
servants as the business of the corporation shall require — to 
define their powers, prescribe their duties, and fix their com- 
pensation ; Fifth, to require of them such security as may 
be thought proper for the fulfilment of their duties, and to 
remove them at will, except that no trustee shall be removed 
from office unless by a vote of two-thirds of the whole num- 
ber of trustees, or by a vote of a majority of the trustees, 
upon a written request signed by stockholders of two-thirds 
of the whole stock ; Sixth, to make by-laws not inconsistent 
with the laws of this state for the organization of the com- 
pany, the management of its property, the regulation of its 
affairs, the transfer of its stock, and for carrying on all 
kinds of business within the objects and purposes of the 
company. 
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The corporate powers of the corporation shall be exercised 
by a board of not less than three trustees, who shall be stock- 
holders in the company, and a majority of them citizens of 
the United States and residents of this state, and who shaD, 
after the expiration of the term of the trustees first selected, 
be annually elected by the stockholders* at such time and 
place, and upon such notice and in such mode as shall be 
directed by the by-laws of the company ; but all elections 
shall be by ballot^ and each stockholder, either in person or 
by proxy, shall be entitled to as many votes as he owns 
shares of stock ; and the persons receiving the greatest num- 
ber of votes daall be trustees. When any vacancy shall 
happen among the trustees by death, resignation, or other- 
wise, it shall be filled for the remainder of the year in such 
manner as may be provided by the by-laws of the company. 

If it should happen, at any time, that an election of trus- 
tees shall not be made on the day designated by the by-laws 
of the company, the (Corporation shall not for that reason be 
dissolved, but it shall be lawful on any other day to hold an 
election for trustees, in such manner as shall be provided for 
by the by-laws of the company ; and all acts of trustees shall 
be valid and binding upon the company until their succes- 
sors shall be elected. 

A majority of the whole number of trustees shall form a 
board for the transaction of business, and every decision of 
a majority of the persons duly assembled as a board, shall be 
valid as a corporate act 

The first meeting of the trustees shall be called by a notice, 
signed by one or more of the persons named trustees in the 
certificate, setting forth the time and place of the meeting, 
which notice shall be either delivered personally to each 
trustee, or published at least ten days in some newspaper of 
the county in which is the principal place of business of the 
corporation, or if no newspaper be published in the county, 
then in some newspaper nearest thereto. 

The stock of the company shall be deemed personal estate, 
and shall be transferable in such manner as shall be pre- 
scribed by the by-laws of the company ; but no transfer shall 
be valid, except between the parties thereto, until the same 
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shall have been so entered on tbe books of the oompany, as 
to show the names of the parties by and to whom transferred, 
the number and designation of the shares, and the date of 
the transfer. 

The trustees shall have power to call in and demand from 
the stockholders the sums by them subscribed, at such times 
and in such payments or instalments as they may deem pro- 
per. Notice of each assessment shall be given to the stock- 
holders personally, or shall be published once a week for at 
least four weeks in some newspaper published at the place 
designated as the principal place of business of the corpora- 
tion, or if none is published there, in some newspaper nearest 
to such place. K, after such notice has been given, any 
stockholder shall make default in the payment of the assess- 
ment upon the shares held by him, so many of such shares 
may be sold as will be necessary for the payment of the 
assessment on all the shares held by him. The sale of said 
shares shall be made as prescribed in the by-laws of the 
company ; Provided^ that no sale shall be made except at 
public auction to the highest bidder, after a notice of thirty 
days, published as above directed in this section ; and that 
at such sale the person who will agree to pay the assessment 
so due, together with the expense of advertisement and the 
other expenses of sale for the smallest number of whole 
shares, shall be deemed the highest bidder. 

Whenever any stock is held by any person as executor, 
administrator, guardian, or trustee, he shall represent such 
stock at all meetings of the company, and may vote accord- 
ingly as a stockholder. 

Any stockholder may pledge his stock by a delivery of 
the certificates or other evidence of his interest, but may 
nevertheless represent the same at all meetings, and vote 
accordingly as a stockholder. 

It shall not be lawful for the trustees to make any dividend 
except from the surplus profits arising from the business of 
the corporation ; nor to divide, withdraw, or in any way pay 
to the stockholders, or any of them, any part of the capital 
stock of the company ; nor to reduce the capital stock, unless 
in the manner prescribed in this act ; and in case of any 
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violation of the provisions of this section, the trustees, tinder 
whose administration the same may have happened, except 
those who may have caused their dissent therefjx)m to be 
entered at large on the minutes of the board of trustees at 
the time, or were not present when the same did happen, 
shall, in their individual and private capacities, be jointly 
and severally liable to the corporation, and the creditors 
thereof, in the event of its dissolution, to the full amount so 
divided, withdrawn, paid out, or reduced; Proinded, that 
this section shall not be construed to prevent a division and 
distribution of the capital stock of the company, which 
shall remain after the payment of all its debts, upon the 
dissolution of the corporation or the expiration of its charter. 

The total amount of the debts of the corporation shall not 
at any time exceed the amount of the capital stock actually 
paid in ; and in case of any excess, the trustees, under whose 
administration the same may have happened, except those 
who may have caused their dissent therefrom to be entered 
at large on the minutes of the board of trustees at the time, 
and except those who were not present when the same did 
happen, stall, in their individual and private capacities, be 
liable jointly and severally to the said corporation, and in 
the event of its dissolution, to any of the creditors thereof 
for the full amount of such excess. 

No corporation organized under this act shall, by any im- 
plication or construction, be deemed to possess the power of 
issuing bills, notes, or other evidences of debt for circulation 
as money. 

Each stockholder shall be individually and personally 
liable for his proportion of all the debts and liabilities of the 
company, contracted or incurred during the time that he was 
a stockholder. For the recovery of which, joint or several 
actions may be instituted and prosecuted. 

No person holding stock as executor, administrator, guar- 
dian, or trustee, or holding it as collateral security, or in 
pledge, shall be personally subject to any liability as a stock- 
holder of the company ; but the person pledging the stock 
shall be considered as holding the same, and shall be liable 
as a stockholder accordingly ; and the estate and funds in 
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the hands of the executor, administrator, guardian, or trus- 
tee, shall be liable in like manner and to the same extent as 
the testator or intestate, or the ward or person interested in 
the trust ftind would have been, if he had been living and 
competent to act and hold the stock in his own name. 

It shall be the duty of the trustees of every company in- 
corporated under this act, to cause a book to be kept con- 
taining the names of all persons, alphabetically arranged, 
who are or shall become stockholders of the corporation, and 
showing the number of shares of stock held by them respec- 
tively, and the time when they respectively became the 
owners of such shares ; which book, during the usual busi- 
ness hours of the day, on every day except Sunday and the 
Fourth of July, shall be open for the inspection of stock- 
holders and creditors of the company at the office or princi- 
pal place of business of the company ; and any stockholder 
or creditor shall have the right to make extracts from such 
book, or to demand and receive from the clerk or other 
officer having charge of such book, a certified copy of any 
entry made therein : such book or certified copy of any entry 
shall be presumptive evidence of the facts therein stated, in 
any action or proceeding against the company, or against 
any one or more stockholders. 

If the derk or other officer having charge of such book 
shall make any false entry, or neglect to make any proper 
entry therein, or shall refuse or neglect to exhibit the same, 
or to allow the same to be inspected, or extracts to be taken 
therefrom, or to give a certified copy of any entry therein, 
as provided in the preceding section, he shall be deemed 
guilty of a misdemeanor, and shall forfeit and pay to the 
party injured a penalty of one hundred dollars, and all dam- 
ages resulting therefrom ; and for neglecting to keep such 
book for inspection as aforesaid, the corporation shall forfeit 
to the people the sum of one hundred dollars for every day 
it shall so neglect — to be sued for and recovered in the name 
of the people by the district attorney of the county in which 
the principal place of business of the corporation is located. 

Any company incorporated under this act may, by com- 
plying with the provisions herein contained, increase or di- 
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minisb its capital stock to any amount which may be deemed 
sufficient and proper for the purposes of the corporation ; 
but before any corporation shall be entitled to diminish the 
amount of its capital stock, if the amount of its debts and 
liabilities shall exceed the sum to which the capital is pro- 
posed to be diminished, such amount will be satisfied and 
reduced, so as not to exceed the diminished amount of 
capital. 

Whenever it is desired to increase or diminish the amount 
of capital stock, a meeting of the stockholders may be called 
by a notice signed by at least a majority of the trustees^ and 
published for at least four weeks in some newspaper pub- 
lished in the county where the principal place of business of 
the company is located, which notice shall specify the object 
of the meeting, the time and place where it is to be held, 
and the amount to which it is proposed to increase or di- 
minish the capital ; and a vote of two-thirds of all the shares 
of stock shall be necessary to an increase or diminution of 
the amount of the capital stock. 

If at any meeting so called, a sufficient number of votes 
has been given in favor of increasing or diminishing the 
amount of capital, a certificate of the proceedings, showing 
a compliance with these provisions, the amount of capital 
actually paid in, the whole amount of the debts and liabilities 
of the company, and the amount to which the capital stock 
is to be increased or diminished, shall be made out, signed, 
and verified by the affidavit of the chairman and secretary 
of the meeting, certified by a majority of the trustees, and 
filed, as required by the second section of this act; and 
when so filed, the capital stock of the corporation shall be 
increased or diminished to the amount specified in the certi- 
ficate. 

Upon the dissolution of any corporation formed under this 
act, the trustees at the time of the dissolution shall be trus- 
tees of the creditors and stockholders of the corporation dis- 
solved, and shall have full power and authority to sue for 
and recover the debts and property of the corporation, by 
the name of trustees of such corporation, collect and pay the 
outstanding debts, settle aU its afiairs, and divide among the 
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stockholders the money and other property that shall remain 
after the payment of the debts and necessary expenses. 

Any corporation formed under this act may dissolve and 
disincorporate itself by presenting to the county judge of the 
county in which the meetings of the trustees are usually held, 
a petition to that effect, accompanied by a certificate of its 
proper oflScers, and setting forth, that at a general or special 
meeting of the stockholders called for that purpose, it was 
decided, by a vote of two-thirds of all the stockholders, to 
disincorporate and dissolve the corporations ; notice of the 
application shall then be given by the clerk, which notice 
shall set forth the nature of the application, and shall specify 
the time and place at which it is to be heard, and shall be 
published in some newspaper of the county once a week for 
four weeks, or if no newspaper is published in the county, 
by advertisement posted up for thirty days in three of the 
most public places of the county. At the time and place 
appointed, or at any other to which it may be postponed by 
the judge, he shall proceed to consider the application, and, 
if satisfied that the corporation has taken the necessary pre- 
liminary steps, and obtained the necessary vote to dissolve 
itself, and that all claims against the corporation are dis- 
charged, he shall enter an order declaring it dissolved. 



CHAPTEE Xn. 

PARTNERSHIP, SPECIAL OR LIMITED, &C. 

The law of partnership has not been changed or altered 
by statutory provisions : the common law rules applicable 
to partnership are in force. There is, however, a law au- 
thorizing the formation of limited partnerships. Its provi- 
sions I will now consider. 

All such partnerships must be of a commercial, mechanical, 
mining, or manufacturing nature, and formed between two 
or more persons as the limited partners, and one or more as 
the general partner.(a) The general partner is liable as in 
other partnerships ; the special or limited partners must con- 
tribute cash capital to the common stock, and beyond which 
they are not liable : but, if either suffer his name to be used 
in the affairs of the firm, or make contracts for, and on be* 
half of it, except with the general partner, he renders him- 
self liable as general partner. To create a limited partner- 
ship, a certificate in writing of partnership must be made 
and signed by the partners, with the name and place of busi- 
ness of the firm, the place of residence of the members, who 
are general and who special partners, the amount of cash 
capital that each special partner put into the common stock, 
the nature of the business, the commencement and termina- 
tion of the firm. The certificate is to be acknowled before a 
person competent to take acknowledgments of deeds, and 
recorded in the recorder's office of the county where the 
principal business is done, for public inspection. And, if 
the business is transacted in other counties, then a certified 
copy of the record of such certificate is to be recorded in the 
office of the recorders of such other counties. Upon this 

(a) 1 Oalifomia Statutes, 148. 
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beiDK done, the partnership is formed, and the business may 
proceed • but to keep it a limited partnership, the certificate 
must be' published in a newspaper printed in the county 
where their principal business is done, for three successive 
weeks • but if no paper is printed in such county, then in a 
paper printed in the state near to such place of business : 
upon that being done, and if the special partners do not per- 
mit their names to be used in the business, or contract for 
the firm, no liability beyond their capital put in, can attach 
to them.' If, during the progress of the firm, they withdraw 
the whole or part of the capital they put in, and the effecta 
of the firm and general partners are not sufficient to pay the 
debts of it, the special partner is liable to the creditors for 
that withdrawn, together with interest from the time of such 
withdrawal. If such a firm become insolvent, their eflfects 
must be assigned to creditors generally for fair distribution, 
in proportion to the amount of their claims. Any other as- 
signment is not good. Upon 'making the assignment to or 
for creditors, notice is to be given of it within fourteen days 
thereafter, in some newspaper printed in the county where 
the place of business of the partnership is fixed ; but if no 
paper is printed in such county, then in a paper printed in 
the state nearest thereto. 

The dissolution of the firm may be by operation of law, 
or at the end of the contract, and may be by consent of the 
members of the firm; to dissolve it in that way, notice thereof 
is to be recorded in the recorder's office where the certificate 
was recorded, and published as the certificate. The general 
partners are to sue, and be sued, unless where a special partner 
has rendered himself liable. If the partners wish, at the end 
of the partnership, to renew or continue it, a certificate is to 
be signed, acknowledged, recorded and published, as in its 
formation. Thus I have given the provisions of this law. 
The rights of the partners as to the division of the profits 
and capital, and manner of conducting the affairs of the firm, 
will depend upon the contract between them, which may be 
verbal or written ; but to prevent the accidents that verbal 
contracts are subject to, all such contracts should be reduced 
to writing, and signed by the parties to them. 
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The law is one well calculated to advance the interests of 
a commercial, mining, mechanical, and manufacturing coun- 
try. It enables the business man without capital to obtain 
it, for a portion of the profits of his business, from one who 
will risk it, and nothing more. Young merchants can more 
readily obtain the use of the capital of those who have re- 
tired from business ; and bankers and others can with safety 
to themselves, carry on and do business without running 
the risk of being bankrupts. The capital they put into the 
firm is the extent of their risk. The persons having the 
control risk everything, which is calculated to make them 
more careful and active in working for and managing the 
aflfairs of the firm. There is nothing in the law for pre- 
venting the special partner from giving advice and interfer- 
ing in and about the affairs of the firm through the general 
partners ; the only prohibition is, that their names are not 
to be used, and are not to contract for the firm. The special 
pj^rtner may, by the contract, control and limit the action 
of the general partners, and such provisions of the contract 
will be binding and obligatory on them ; if violated, the 
contract may provide for the dissolution of the partnership, 
or it may be done by the court, or the special partner may 
have damages for the breach of contract, as in other cases. 
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In considering the laws of California, it will be perceived 
that all persons in this state enjoy the right of personal secu- 
rity and personal liberty, and the right to acquire and enjoy 
property, his natural or absolute rights, as perfectly as in any 
country. His other rights, such as are conferred upon him 
by our government, and arise from his relations to the people 
of the community of which he is a. member, are equally well 
protected. These rights are protected by the laws in force 
in this state, either by preventing their violation, or, after it 
has been done, by inflicting punishment upon him who did 
it, or requiring reparation from him, or both, as the circum- 
stances of the case merit. 

Where injuries to the rights of property are threatened, 
then it is to be restrained by the injunction of one of our 
courts. Where threatened to the security or liberty of the 
person, then by imprisonment or other restraint placed upon 
him from whom it is apprehended. In addition to what the 
governments do to prevent the violation of the rights to per- 
sonal liberty and security, and the right to enjoy property in 
possession, the person whose rights are assailed may use force 
equal to the necessity, to prevent their violation ; ancj those 
connected with him, as master and servant, parent and child, 
and husband and wife, may assist in doing it by the use of 
force if necessary.(a) If the violation of the rights to pro- 
perty occurs, the person guilty is liable to be punished, or 
repa^ration required, or both, as the nature and character of 
the injury demands. So, too, in reference to the violation 
of the rights to security of person, the nature and character 
of the injury will fix and determine the punishment to be 

(a) 3 Black. Com. 3, 4. 
15 
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inflicted, reparation to be made, or both ; but where the in- 
jury is to the liberty of the person, which is a continued in- 
jury as long as the restraint or imprisonment lasts, the law 
removes the restraint or imprisonment by the operation of 
the writ of habeas corpus, and inflicts punishment or requires 
reparation to be made to the injured party, as the nature and 
extent of the injury demands. 

The violation of rights may amount to individual injuries 
or wrongs only, or to individual and public wrongs ; in all 
public wrongs, individual wrongs are included. Public 
wrongs are either felonies or misdemeanors. 

Persons who are fourteen years of age, not idiots, lunatics, 
or affected with insanity, are capable of committing a felony 
or misdemeanor, and those guilty of felonies are punishable 
with death, or by imprisonment in the state prison, according 
to the turpitude of the act. Persons guilty of misdemeanors, 
are punished with imprisonment, fine, removal from office, if 
he have one, and disqualification to hold office under the state ; 
any or all of these may be inflicted.(a) 

The object of punishment, is to prevent the commission 
of crime, or the violation of public and private right. The 
government has the right to require every person to respect 
the rights of her citizens, and to conform to her laws. To 
compel obedience, punishments are denounced against those 
who violate the law. Persons are not deterred from the com- 
mission of crimes so much from the severity of the punish- 
ment, as the certainty that it will overtake them speedily. 

The criminal code of this state, in respect to the degree of 
punishment inflicted upon offenders, seems sufficiently severe, 
and the discretion given the juries trying offenders, in apply- 
ing the degree of punishment in certain cases, secures the 
merciful execution of the law.(i) 

The rapidity with which an offender is brought to trial, 
tried, and punished, operates to prevent the commission of 
crime, more than any other feature of the code, and is a dis- 
tinguishing characteristic, from that of the criminal code of 
any other state. 

(a) 1 California Statutes, 229. (6) 2 Califoniia Statutes, 406. 
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AOOrDENT, 

ground for new trial, 261 
ACCOUNT, 

pleading in reference to, 82. 

ezechtor maj compel by citation, 62. 

from what time statute runs against, 196. 

of execution, 62, 63, 64. 

when execution fails to render, citation to issue against him, 62r 

adjustment o^ hj public administrator, 71, 72. 

when cop7 of may be used as answer, 80. 
ACTION, 

where plaintiff pleads a private statute, 13. 

several causes of, may be included in complaint, 13, 14. 

commencement of, 13. 

when prosecuted by corporation who to verify complaint, 13, 

for the recovery of real property, what complaint must state, 13. 

on judgpnents, -^hat complaint must state, 13. 

in all actions on contracts, 13. 

but one form of civil, 11. 

by whom prosecuted, 11. 

when it may be brought by one, for the benefit of several, 11. 

when representative may prosecute, 11, 12. 

before justice, when transferred to another justice, 83. 

when adjourned by justice, 83. 

when adjourned by the parties^ 83, 84. 

joinder of, 91, 92, 93. 

in what, there can be no set-ol^ 96. 

by whom prosecuted, 76. ^ 

who to be joined as plaintiffs, 76. 

who to be made defendant, 76, 76. 

to recover specific personal property, 100, 101. 
ADDBESSj 

to jury, 85, 86. 
ADJOURNMENT, 

may be made during the retirement of jury, 21. 

defendant may have after arrest) 190. 
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ADJOURNMENT— etmd'ntied 

when a justice maj a^joom a oatise, 83, 

when it may be made by the parties, 83, 84. 

upon demanding jury, 84. 
ADMINISTRATOR, 

with the will annexed, to be appointed when, 44. 

to be appointed by court to fettle estate, 45. 

who appointed, 46. 

who competent, 46. 

where there are several equally entitled, who to be prefegred, 46, 46. 

wife by marriage, forfeits her right to admmistration, 46. 

who to administer, where one, of several admimstratora^ beoomes incom- 
petent or dies, 46. 

letters evidence of appointment, 46. 

court may suspend the powers of, 47. 

court may compel attendance of, 47. 

when special administrator appointed by the court, 44. 

requisites of the bond of, 48, 49. 

letters o^ when revoked. 50. 

liabilities of, 70, 71. 

may be attached when, 70. 

acquires title to personal property of decedent, 148. 
ADULTERY, 

with wife, husband has right of action for, 119. 
AFFIDAVIT, 

Upon application for new trial, 26. 
AGENT, 

liabUity of, 69. 
AGREEMENT, 

complaint in action on, 13. 

for a reference, must be in writing, and filed with the court, 19. 

when it must be reduced to writing, 141. 
AMENDMENT, 

when to be awarded, 82. 
ANSWER, 

within what time to be filed, 16. 

must be made in good faith, 17. 

sham answer struck from the files, 17. 

must controvert every material allegation, 17. 

how it must state matter, 17. 

when to be verified, 17. 

allegation of new matter in, 17. 

what objections may be taken advantage of, by, 18. 

when to be in writing and to be verified, 79. 

what it should contain, 79, 80. 

when copy of account, may be used as, 80. 
APPEAU 

from justices', 4recorders* and mayors' courts, 27. 
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APPEAL— eem^ued 

fi!om probate courts, 27, 28. 

from ooanty oonrts, 28. 

from the district courts and superior court of San Prancisoo, 28. 

how brought, 28, 29. 

how perfected, 29, 30. 

proceedings where appellant wishes a stay of execution, 30. 

from trial judgments of probate court, 74. 

from final judgments of probate court, 74. 

from order made by probate court at special term, 74. 

from justices court to county courts 87, 88. 

in actions of forcible entry and detainer, 87. 

parties, how known, 87. 

judgments by courts of^ 26. 
APPEARANCE, 

of parties in justioes* courts^ 78. 
APPELLANT, 

when security o( dispensed with, or limited, 73. 
APPRAISERS, 

duty in taking inventory of estate, 63. 

who to appoint^ wheie the proper^ is in another county, 64. 
ARREST, 

order ol^ against debtor, 176. 

when order of, can be procured, 99. 

what requisite to the issuing an order of, 99, 100. 

order ot, to be indorsed on summons, 100. 

trial may be demanded after, 100. 

duty of sheriff in making, 178, 179. 

of debtor, when, 189, 190. 

proceedings subsequent to, 190, 191. 
ARTICLES OF ASSOCIATION, 

of turnpike and plank roads, when to be entered into, 208. 

of bridge companies, 210. 
ASSIGNMENT, 

of instruments in writing not negotiable, 114, 116. 
ATTACHMENT, 

when to be issued, 96. 

what essential in order to obtain, 96, 97. 

how issued, 97. 

how executed, 97. 

may be served on third party, when, 97, 98. 

duty of constable in executing, 98. 

how issued, 168. 

property exempt fh>m, 168, 169. 

how executed, 169, 160. 

return of, 161. 

how contested, 161, 162. 

Hen on real property acquired by, 169. 
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ATTAOHMENT—con^nuedL 

against yessels and boats, 174. 

personal and real property of debtor may be taken under, ISl, 192. 

B 

BAIL, 

plaintiff may examine on oath, 1*7*7, 178. 

allowance o^ to be Indorsed on undertaking, 178. 

wben sheriff liable as, 179, 180. 
BANKRUPT, 

law relative to, 176. 

creditor's claim against property o( 175. 
BANKRUPT LAW, 

provisions o( 195. 

proceedings under, 195, 196, 197, 198, 199, 200. 

under provisions ot, all obligations are alike, 200. 

effect of discharge o( 201. 

obligations created in foreign country, subject to, 201. 

advantages of, 201, 202. 
BANKRUPTCY. 

proceedings in, 196, 196, 197, 198, 199, 200. 
BILLS OP EXCHANGE AND PROMISSORY NOTES, 

set-off of; 94. 

consideration o^ 112. 

are in the nature of contracts, 112. 

liability of parties upon, 112, 113. 

three days of grace, 114. 
BOND, 

executor required to give, 34. 

fk'om executor, when dispensed with, 35. 

each of several executors, required to give, 35. 

official, of sherifl^ when it may be proceeded on, 180. 
BRIDGE COMPANIES, 

who to form, 209, 210. 

how formed, 210. 
BUILDINGS, 

lien on for labor or materials, 169, 170, 171. 
BUYER, 

must take possession of property bought, 141, 142. 

must pay or tender contract price, before he can sue, 142. 

when he buys at his own risk, 146. 

not bound to take anything put what he purchased, 146. 

when he may rescind the contract, 147. 
BY-LAWS, 

of insurance company, 204. 

C 
CALIFORNIA, 

admitted to the rights of the original states, 1. 
criminal code o( 226. 
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CERTIFICATE, 

of proof of will, 43. 
CHALLENGE, 

peremptory, of jury, 20. 

of jury, grounds of, 20, S5. 

who may be examined on the trial of, 20. 
CHARGE, 

of court, to jury, 21. 
CHEMICAL PURPOSES, 

corporations for, 212, et seq. 
CHILD, 

bom after execution of will, how to take, 36, 37. 

of testator, when to have nothing fh>m the estate, 37. 

who entitled to the control and custody of, 127, 137. 

parent may recover for seduction or assault of, 127, 128. 

parent liable for support of, 128. 

parent not under legal obligation to educate, 128. 

duty and obligation of, 129. 

illegitimate, 129. 

who is the natural guardian o^ 130. 

to what entitled, upon death of both parents, 139. 
CITATION, 

of parties in probate court, 34. 

service o^ 34. 

when to issue against executor, 62, 63. 

of executor before probate judge, how to be served, 49. 

who may apply for, 49. 

executor may compel account by, 62. 
CIVIL ACTION, 

but one fbrm of, 11 . 
CLAIMS, 

against estate, settlement ot, by executor, 66, 66, 67. 
CODE, 

criminal, of California, 226. 
COMMISSION, 

to take deposition of witnesses, justice may issue, 90. 
COMMON CARRIERS, 

who are, 166, 167.. 
COMMON LAW, 

how &r it prevails in California, 2. 
COMPLAINT, 

when it must be sworn to, 13. 

what it must state, in actions for the recovery of real property, 13. 

what it must state, in actions on judgments, 13. 

in all actions on contracts, 13. 

where the plaintiff pleads a private statute, 13. 

what causes of action may be included m, 13, 14. 

material allegations are not controverted, to be taken as true, 14. 
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OOMPLAINT-HxmiiftttMl 

when to be in writing and to be Terifled, t6, *11, 

when it may be oral, "77. 

what it should state, 7*7. 

how served, 14, 16, 16. 

demarrer where there are seyeral oauaes of aetion in, 18. 

what objections not demurred to, considered waived, 18. 

when demurred to, forms issue at law, 18. 
CONFESSION, 

judgment bj, 24. 
CONSIDERATION, 

contract must be founded upon, 109, 110, 111. 

when implied, 111. 

of negotiable notes, 112. 
CONSTABLE, 

duty in executing attachment, 98. 

duty in action for recovery of personal property, 101, 102. 
CONSTITUTION, 

of United States, authority o( 1. 
CONTEMPT, 

justice may punish for, 90, 91. 

trial and punishment ofj 91. 
CONTRACT, 

what essential to validity o( lOT. 

who can enter into, 107. 

by married woman, 107, 108. 

of minor, how far binding, 107, 108. 

definition o^ 108. 

form of; 109. 

dependent, 109. 

concurrent, 109. 

must be founded on a good consideration, 109, 110, 111. 

to pay the debt of another. 111. 

when under seal, implies consideration. 111. 

bills of exchange and promissory notes, are in the nature o^ 112. 

when it must be reduced to writing, 141, 144. 

of sale when perfected, 142. 

when executed, 143. 

made in another state, validity and legality o^ 181, 182. 

when against law or public policy, will not be enforced, 183. 

rule with reg^ard to interest, 183, 184. 

rule with regard to damages, 184, 185. 

foreign, lien of, upon personal property within the state, 185. 

remedy for enforcement oi; may be altered by legislature, 193, 194. 

for the sale of personal property, when it implies a warranty, 146. 

when it may be rescinded by purchaser, 147. 

of marriage, parties to, 117. 

of marriage, when to be in writmg, 117. 
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CONTRACT— «m«Mitt«i 

when it derogates from hnsbanda rights, is void, 11*7. 
of marriage how viewed in dififerent countries, 126. 
complaint in action on, 13. 

executor may compel specific performance of, 62. 
CORPORATION, 

is aggregate or sole, 203. 
is public or private, 203. 

ecclesiastical, 203. 

when prohibited bj constitution, 203. 

general law authorizing the creation o^ 203. 

when insurance companies may become, 203. 

when railroad can become, 206. 

act of, of railroad when void, 208. 

for engaging in any species of trade or commerce, 212. 

for manu&cturing, mining, mechanical or chemical purposes, 212, ^ aeq, 

when the action is prosecuted by, who to verify complaint, 13. 
COSTSi 

defendant must pay on demurrer when, 18. 
COUNTER CLAIMS, 

doctrine o^ 93, 94, 96. 
COUNTY COURT, 

how composed, 2. 

jurisdiction, 8, 9. 
COUNTY JUDGE, 

judge of probate court, 6. 

power in vacation, 6. 
COURT, 

when it may disregard a demurrer, 18. 

to try issue of law, unless referred, 19. 

decision o( to be reduced to writing and filed, 19. 

is the judge of the law, 21. 

must state to the jury that they are the judges of the facts, 21. 

may acyonm during retirement of jury, 21. 

when required to grant a new trial, 26. 

to enter judgment immediately upon verdict, 86. 

to appoint guardian for minor, when, 132. 

is to require the guardian to manage the estate of his ward frugally, 133. 

of justice's, recorder's, and mayor's, appeal from, 2*7. 

of probate, appeal finom, 27, 28. 

county court, appeal from, 28. 

district, and superior of San Francisco, appeal from, 28. 

of probate, practice in, 33, 34. 

duty in ordering the sale of real estate, 69. 

when settlement ordered by, it is binding on all the parties interest ed, 65 

when it may dispense with or limit security of appellant^ 73. 
C OURTS, 

of California, 2. 
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COUnHB—continuecL 

how created, 2. 

jud£^ of, how elected, 2. 

what are of record, 2. 

what are not of record, 2. 

how composed, 2. 

may determine controversy when, 12. 
COURT OF SESSIONS, 

how composed, 2. 

is a court of record, 2. 

jurisdiction of, 7, 8. 
CREDITOR, 

gift void as against, 147. 

rights and remedies against debtor's property, 157. 

by lien on personal property, 165. 

may assign and transfer lien, 168. 

acquires lien on real property by attachment, 169. 

claim of, against property of bankrupt, 175. 

remedy against person of debtor, 176. 

within what time he must bring suit, 180. 

foreign, rights of, 181. 

power over the person and property of his debtor, 189. 
CRIMINAL CODE, 

of California, 226. 

D 
DAMAGES, 

upon foreign contracts, rule with regard to, 183, 184. 

when excessive, ground for new trial, 25. 
DEBT, 

of another, contract to pay. 111. 
DEBTOR, 

power of creditor over the person and property ot, 189. 

in what cases he may be arrested, 189, 190. 

is to be supported in prison, 189. 

cannot be arrested unless prima facie case is made by affidavit, 190. 

after arrest, may have case adjourned, 190. 

personal and real property of, may be attached, 191, 192. 

may retain homestead, 193. 

may redeem property sold, 193. 

may be discharged under bankrupt law, 195. 

bound to deliver property to his assignees, 200. 

to have benefit of bankrupt act must prove losses, 200. 

lien on property of, not affected by proceedings in bankruptcy, 200. 

when order of arrest against, can be procured, 99. 

what requisite to the issuing an order of arrest against^ 99, 100. 
DECEIT, 

seller liable for, when, 145, 

when seller not liable for, 145, 146. 
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DBOREE, 

of probate conii, as to adyancements made to heirs, binding, 68 
DEED, 

by wife, husband must join, 160. 

must be acknowledged or proved, 160. 

by whom to be certified, 160. 

acknowledgment, or proof of, how taken, 161. 

of married woman, how acknowledged, 161. 

when reoorded, notice of its contents implied, 161, 162. 

effect when not recorded, 162. 

when necessary, 162. 
DEFENCES, 

when sham, will be stricken from the rolls, 1*7. 

proceedings where it is founded on a written instrument, 17. 
DEMUBREB, 

when it must be filed, 18. 

must state the grounds upon which it is founded, 18. 

when the court may disregard, 18. 

when there are several causes of action, 18. 

when the court has no jurisdiction, 18. 

that the plaintiff has not legal capacity to sue, 18. 

that there is anothar action pending between the same parties for the 
same cause, 18. 

objections not demurred to, considered waived, 18. 

effect of demurring to complaint, 18. 
DENIAL, 

must be general or specific, in answer, 17. 

of new matter in answer, 17. 
DBPOSITB, 

of money, instead of an undertaking, 178. 
DEPUTATION, 

to serve process, must be in writing, 90. 
DESCENDANTS, 

of devisee or legatee, when to take estate, 37. 
DIRECTORS, 

business of insurance company to be managed by, 206. 

of railroad, 206, 207. 

of turnpike and plank roads, 208. 
DISBURSEMENTS, 

of moneys of estate, 64, 66. 
DISTRIBUTION, 

of estate among heirs and legatees, 66, 66, 67, 68. 
DISTRICT COURT, 

how composed, 2. 

original jurisdiction, 9. 

appellate jurisdiction, 9, 10. 

criminal jurisdiction, 10. 

baa jurisdiction of proceedings in bankruptcy, 196. 
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DLSTBIOT JUDGE, 

may appoint pnblio adminiBtrator to fill yacanoy, ^2. 
DOCKET, 

duty of justioe to keep, 88. 

to be tranamitted by Jnstioe to oounty ooiirl^ 88, 

what it should contain, 88, 89. 

with whom to be deposited, 89, 
DIVOECB, 

grounds of, 123, 124 

when parties can, and when they cannot marry again, 124. 

from bed and board, 124. 

applicant for, must be resident of state, 124. 

within what time to be made, 124. 

support of wife during pendency of application for, 124, 126. 

applicant for, must prove the &otB alleged, 125. 

B 

EQUITIES, 

of intestate in real estate, sale of, 61. 

of intestate, by whom settled, 45. 

settlement of, 34, 35. 

descent and distribution of may be altered by will, 34. 

when taken by descendants of devisee, 3T. 

settlement of daims against, by executor, 55, 66, 5t. 

disbursement of moneys of, 64, 66. 

distribution o( 66, 66, 67, 68. 
EVIDBNCB, 

to be given to jury before they retire^ 21. 

what may be issued by jury after they retire, 21. 

when newly discovered, ground for new trial, 25. 

insufficiency of, ground for new trial, 25. 
EXCEPTIONS, 

by whom, and when to be made, 23. 

how rendered, 23. 

must be conformable to the truth, 23. 

how it must be stated, 23. 
EXECUTION, 

undertaking by appellant to stay, 30. 

property exempt from, 168, 159. 
EXECUTOR, 

entitled to execute the will, 35. 

must give bond, 35. 

when not required to give bond, 35. 

each of several executors required to give bond, 35. 

when restrained by court, 42, 43. 

when executor a minor, the court to appoint an administrator, 44. 

when there are two, and one is a minor, the other may act, 44. 

when executrix marries her power ceases, 44. 
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EXECUTOR— exmiiflicedL 

who to act when one of several ezecators dies, 44. 

what required to do hefore letters are given, 45. 

when clothed with authority to act, 46. 

requisites of the bond of, 48, 49. 

to be cited before probate court when, 49. 

letters o^ when revoked, 49, 50. 

how he must resign, 60. 

what acts o( are valid, 50. 

when entitled to the possession of the real and personal property, 50. 

right to ooUect debts, 51. 

maj sue on bond of former executor, 51. 

maj compound a debt due the estate, 51. 

may sell property, 51, 52. 

may compel spedflc performance, 52. 

may prosecute for effects concealed or embezzled, 52. 

may compel account by citation and imprisonment, 52. 

duty to appoint appraisers, 53. 

duty to take possession of personal and real estate of testator, 53. 

must sign inventory, 63. 

must swear to inventory, 53, 54. 

what expenses required to pay, 54. 

settlement of claims against estate, 56, 66, 57. 

must petition court for the sale of personal property, 57. 

when to apply to court for further order to sell, 58. 

how to sell real estate, 59. 

sale by, when void, 60. 

duty to transfer property sold by deceased, 62. 

within what time sale and conveyance by, to be questioned, 62. 

with what to debit himself, 62. 

with what to be credited, 62. 

when citation to issue against, 62. 

allowance o( 64. 

may resist application by heirs or legatees for distribution of estate^ 65. 

liabilities of, 70, 71. 

may be attached when, 70. 

F 

FACTOR. 

cannot pledge property of principal, 168, 169. 
FORCIBLE ENTRY AND DETAINER, 

appeal in, 87, 88. 
FOREIGN JUDGMENTS, 

effect oi; 186, 187, 188. 

G 

GIFT, 

title to personal property may be acquired by, 147. 
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GIFT — continued. 

difference between and purchase, 147. 

promise to make, is not valid, 147. 

when Yoid as against creditors, 147. 
GRACE, 

days of, 114. 
GUARDIAN. 

to be appointed for minor interested in land sought to be sold, 69. 

duty to collect debts due bis ward, 133. 

how to dispose of property of, 133, 134. 

sales of property by, must be ordered by probate court, 134. 

how to convey property of ward, 136. 

can adjourn sale of property of ward, 135, 136. 

the court may appoint more than one, 136. 

has a right to protect ward, 136, 137. 

relation between, and ward, 137. 

contract by, with ward, void, 137. 

must use money and property for ward's advantage^ 137. 

who is the natural, of children, 130. 

other than the parent, authority of, 130, 131. 

at what age minors may select, 131. 

must give bond to minor, 131. 

duty to make an inventory of property of his ward, 131, 132. 

when to be appointed by court, 132. 

for whom to be appointed, 132. 

H 

HEIR, 

to what entitled, 60, 51. 

when required to show cause why he should not pay debts, 64. 

may apply, by petition, to probate court for his share of the estate, 65. 
HIGHWAY, 

telegraph companies, authorized to use, 209. 
HOMESTEAD, / 

debtor may retain, 193. 
HUSBAND, 

rights to property of wife, 118, 119. 

separate property o( 118. 

may control wife, 119. 

has right to action against a person committing adultery with wife, 119. 

has a right of action for assault on the wife, 119, 

is not liable for debts of wife contracted before marriage, 120. 

how far liable for wife's support, when abandoned by wife, 120. 

how far liable for torts and frauds committed by wife, 120, 

is to manage and control wife's property, 121. 

gift to, from wife, must be in writing, 121. 

is not liable for debts of wife contracted before marriage, 122. 

must join with wife in deed to pass her estate, 150. 
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ILLEaiTIMATB CHILD, 

dutj and obligation oi) 129. 

may inherit as heir to the father, when, 129. 

is heir to the mother, 129. 

who is, 129. 

what oares defect of, 129. 

mother entitled to custody ot, 129. 

proceeding on behalf o^ 129, 130. 
INSURANCE COMPANY, 

may become corporation, how, 203, 204. 

business of, to be managed by directors, 204. 

cannot buy or sell, 206. 
INTEREST, 

upon contracts, rule with regard to, 183, 184. 
INTESTATE, 

sale of equities of, in real estate, 61. 
INVENTORY, 

what forms, where the property is appraised by diSerent appraisers, 54. 
ISSUE, 

at law, formed by demurring to complaint, 18. 

at law, to be disposed of, before that of fact, 18. 

of law, to be tried by court, unless referred, 19. 

of fact, to be tried by a jury, unless waived by the parties, 19. 

when joined, 82. 



JOINDER, 

of action, 91, 92, 93. 
JUDGE, 

how elected, 2. 

of probata court, G. 
JUDGMENT, 

complaint in action on, 13. 

of referees to be entered by clerk of court, 19. 

upon decision of court, 19. 

within what time to be entered up, 23. 

when a counter claim in favor of defendant is established, 24. 

in case of the recovery of specific personal property, 24. 

by confession, how entered, 24. 

where the parties submit the facts, 24, 25. 

by courts of appeal, 25. 

to be entered immediately upon verdict, 86. 

to be vacated, when new trial is granted, 87. 

in justices' court, how it may be enforced, 163. 

of foreign country, 186, 187, 188. 
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JUDGMENT CREDITORS, 

before jostice'B ooart, 163. 

before courts of record, 163, 164. 
JURISDICTION, 

of the courts of California, how pointed out, 2. 

dvil, of justices' courts, 3. 

criminal, of justices' courts, 2. 

in what cases justices' courts have no jurisdiction, 4, 5. 

special jurisdiction of justices' courts, 6. 

of recorders' courts, 5, 6. 

of mayors' courts, 6. 

of probate court, 6. 

of court of sessions, 7, 8. 

of county court, 8, 9. 

of superior court of San Francisco, 9. 

original of district court, 9. 

appellate of district court, 9, 10. 

criminal of district court, 10. 

of supreme court, 20. 

demurrer by reason of the want ot, 18, 

defect in, may be taken advantage of by motion, 18. 
JUROR^ 

may be called as a witness, 105, 

may be examined on the trial of challenge, 20. 

may be discharged when sick, 21. 
JURY, 

issue of fact to be tried by, unless waived by the parties, 19. 

parties can waive, by agreeing to refer, or allowing the court to try the 
issue, 19. 

challenge of, 20. 

oath to, by whom administered, 21. 

charge to, 21. 

are the judges of the facts, 21. 

when the court is to order copies of papers for, 21. 

during retirement of, court may adjourn, 21. 

when directed to bring in a sealed verdict, 21. 

verdict of, how rendered, 21, 22. 

when to retire again to make up their verdict, 22. 

may be directed to find a special verdict, 22. 

how to make their decision, 21. 

when they retire must be in care of an officer, 21. 

when deliberating, must not be communicated with, 21. 

what evidence allowed to use, after they retire, 21. 

misconduct of, ground for new trial, 22. 

finding of, in actions for the recovery of money, 22. 

finding where personal property is claimed, 22, 23. 

when to be demanded by the parties, 84. 

number of, 84. 
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JURT — continued. 

manner of sammoniag^ 84, 86. 

manner of forming, 85. 

challenges to, 86. 

address to, 86, 86. 

method of rendering Verdiot^ 86^ 
JUSTICE, 

at what time he has jurisdiction, 78. 

appearance of parties before, 78. 

action before, when transferred to another justice, 83. 

to whom action is transferred, datj o( 83. 

ordering transfer of action, duty olj 83. 

when he maj adjourn the trial, 83. 

may be called as a witness, 105. 

may issue final process to any part of the county, 90. 

may issue conmiission to take depositions of witnesses, 90: 

may punish for contempt, 90. 

duty to keep docket, 88. 

duty to transmit oopy of docket to county court, 88. 

must keep an alphabetical index, 89. 

must pay over money collected in his official capadty, 89'. 

successor o^ 90. 

may depute an individual to serve process, 90. 
JUSTICE'S COURT, 

is not a court of record^ 2. 

dvil jurisdiction oJJ 3. 

criminal jurisdiction of, 3, 4. 

in what cases it has no jurisdiction, 4, 6. 

special jurisdiction o^ 5. 

appeal fix)m, within what time to be taken, 87. 

appeal fh>m, how taken, 87. 

undertaking in appeal from, 87, 88. 

how creditor may sue in, 96. 

when attachment to issue in^ 96. 

how judgment o( may be enforced, 163. 
JUSTIFICATION, 

of sureties, in actions fi>r reooveiy of personal property, 102, 103, 

L 
LANDS, 

how transferred, 160. 
LAW, 

issue of, to be tried by court, unless referred, 19. 

what in force in Califomia, 1. 

what, is paramount, 1. 
LAWS OF CALIFORNIA, 

privileges enjoyed by, 226, 226. 
LEGATEE, 

may apply to probate court for his share of the estate, 65. 

16 
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LEGISLATURE, 

may alter remedj for the enforcement of oontraot% 193, 194. 

may reduce profits of railroad, 208. 

may dissoWe steam navigation companies, 212. 
LETTERS OF ADMINISTRATION, 

are evidence of the appointment of administrator, 46. 

how granted, 4T, 48. 
LETTERS TESTAMENTARY, 

to be granted to the ezecator, 43. 

objection may be made to granting, 43, 44. 

objection to, mnst be in writing, 44. 

when to be revoked, 44, 45. 
LIEN, 

on personal property, how acquired, 165. 

holder of, must take the property into his own possession, 165. 

by person advancing money on personal property, 166. 

of mechanic^ 167. 

enforcement of, 167, 168. 

creditor may assign and transfer, 168. 

on real property, 169. 

on buildiogs or wharfs, 169, 170, 171. 

by mortgage on real property, 172, 173. 

upon vessels and boats, 173, 174. 

foreign creditor may acquire, 181. 

on property of debtor not affected by proceedings in bankniptpy, 200. 
LIMITATION, 

statutes oi; 180, 181. 



MANUPAOTURINa, 

corporations for, 212, etseq. 
MARRIAGE, 

parties to contract of, 117. 

when consent of parent requisite to yalidlty of) 117. 

when contract of, void, 117, 118. 

who may perform ceremony o( 118. 

foreign, 118. 

oon tract of, how viewed in different countries, 126. 

of ward terminates guardianship, 136, 

title to personal property may be acquired by, 148. 

to what parties are entitled upon dissolution o( 148. 
MARRIED WOMEN, 

will of, 36. 

will by, under contract of marriage, 38. 

precluded from contracting, 107. 

may contract with her husband, 108. 

deed of, how acknowledged, 161. 
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MATTER, 

how stated in answer, 1*7. 
MAYOR'S COURT, 

is not a court of record, 2, 

Jurisdiction, 6. 
MBOHANIO, 

has a lien upon personal property for repairs, 16T. 
MECHANICAL PURPOSES, 

corporations for, 212, ei aeq. 
ZONING, 

corporations for, 212, et seq, 
MINOR^ 

contracts o^ how &r binding, 107 , 108. 

marriage o^ 117, 118. 

when interested in land sought to be sold must have a guardian ap- 
pointed, 5£|. 

who is, 131. 

at what age he may select his guardian, 121. 

at what age he may marry, 131. 

at what age he may dispose of property by wHl, 131. 

property of, to defray expenses, when, 132. 
MONET, 

of estate^ disbursement o£, 64, 66. 

defendant may make a deposit o( 178. 
MORTGAGE, 

sale of real estate, subject to, 61, 62. 

upon personal property, 165, 166. 

sale under, subject to redemption, 172. 

must be executed and acknowledged, 172, 173. 

of personal property not good as against creditors without delivery, 185. 
MOTION, 

sham answers or defences, struck from the rolls, upon, 17. 
defect of jurisdiction may be taken advantage of by, 18. 

N 
NEW TRIAL, 

within what time to be granted, 86. 

grounds o^ 86. 

when courts required to grant, 26. 

the several grounds for, 26. 

party moving for, must give notice, 26.. • 

notice of! must be in writing^ 26. 

proceedings in moving for, 26, 27, 
NON-RESIDENT, 

share of partition, 69. 
NOTICE, 

to parties in probate court, 34. 

of appeal from justice's courts 87. 
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NOTICE— conHmted. 

of justification of suretiea, 17*7. 

of oontents of deed when recorded, 161, 162. 

of sale, how published, 68. 

of order for sale of real estate, 68. 

upon the settlement of executor's account^ 63. 

of application for distribution of estate, 66. 

effect of not being given bj executor or administrator, 70, 71. 

service of, in justice's court, 9. 

O 
OATH, 

to jury, by whom administered, 21. 
OFFICER, 

jury, when they retire, must be under the care oi| 21. 
OFFICIAL BOND, 

of sheriff when it may be proceeded on, 180. 
ORDER, 

of probate court, how issued, 34. 

of arrest against debtor, 176, 99. 

may accompany summons, 177. 

to be entered, upon filing petition for sale of real estate, 68. 

of sale of real estate, notice of, 68. 

proof of service or publication o^ 68, 69. 

confirming sale, 61. 

of arrest against debtor, 99. 

of arrest against debtor, what requisite to the issuing o^ 99, 100. 

of arrest, to be indorsed on summons, 100. 

to take specific personal property, how executed, 101, 102. 

P 
PAPERS, 

copies olj when to be ordered by court for jury, 21. 
PARENT, 

power and authority oij over child, 127. 

may recover for seduction or assault of child, 127, 128. 

liable for support of child, 128. 

not under legal obligation to educate child, 128. 

is the natural guardian of his children, 130. 
PARTIES, 

who must prosecute action, 11. 

when the action may be brought by one for the benefit of several, 11. 

when representative may prosecute action, 11, 12. 

who to be made defendant, 12. 

the court may make, 12. 

when they may adjourn cause, 83, 84. 

when they may demand jury, 84. 

appealing, how known, 87. 
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PARTIES— eon^ntied 

set-off between, 94. 

to bills of ezchaDge and promissory notes, liability ol^ 112, 113. 

as to making new, 76. 

to what entitled, upon dissolution of marriage, 148. 
PARTITION, 

of estate, among heirs and legatees, 65, 66, 6*7, 68. 

non-residenVs shares of, 69. 
PARTNERSHIP, 

law of, has not been altered by statute, 221. 

limited, law authorizing the formation of, 221. 

limited, provisions of the statute ooncerning, 221, 222. 

dissolution of, 222. 

advantages of the law respecting, 223. 
PERSONAL PROPERTY, 

rights of persons to, 141. 

when sold, possession must be taken by the buyer, 141, 142. 

change of possession of, how effected, 142. 

when warranty implied, in contract for the sale o^ 146. 

title to, may be acquired by gift, 147. 

of decendant^ title to, acquired by administrator, 148. 

title to, may be acquired by will, 148. 

title to, may be acquired by marriage, 148. 

possession of, how obtained where it exceeds in value Ave hundred 
doUarS, 152, 153, 154, 155. 

how sold by sheriff, 164, 165. 

proceedings for the recovery o{ 100, 101, 102, 103. 

in action for recovery ofj how it may be claimed by third paity, 103. 

to contract of marriage, 117. 
PETITION, 

what it must show, when it is necessary to sell real estate, 57. 

for the sale of real estate is to bo verified, 57. 

application for citation by, 49. 
PLAINTIFF, 

who to be joined as, 75, 
PLEADING, 

generally, 80, 81, 82. 

in reference to accounts and written instruments, 82. 

« 

valid objections to, 82. 

when amended, 82. 

variance between proof and allegation in, when disregarded, 82. 
POSSESSION, 

change ofj necessary in order to create a lien, 165, 166. 
POWERS, 

of the state, to what subject, 2. 

given to government of U. S., how to be wielded, 1. 
PRACTICE, 

in probate courts, 34. 
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PRINCIPAL, 

secorily may bring action against, 93. 
PRIVATE STATUTE, 

oomplaint in action on, 13. 
PROBATE COURT, 

may Bospend the powers of administrator, 4*7. 

may compel the attendance of the administrator, 47. 

how composed, 2. 

who is judge o( 6. 

jurisdiction, 6. 

executor to be cited before, when, 49, 

proceedings after citation, 49. 

practice in, 33, 34. 

proceedings of, out of term, 33, 34. 

proceedings ofj in term, 34. 

writs and orders, how issued, 34. 

citation, or notice to parties, 34. 

service of citation, 34. 

proceedings upon application of heirs or legatees for distribution of estate, 
66, 66, 67, 68. 

decree o( as to adyancements made to heirs, binding, 68. 

to certify right of non-resident owner, 69. 

has control over public administrator, 73. 

appeal from, 73, 74. 

to appoint a guardian for an insane person, 132. 

must order sales of property by guardians, 134. 

proceedings of, in ordering sales of property by guardians, 134^ 136, 136. 
PROBATE JUDGE. 

when incompetent to act, 46. 
PROCESS, 

justice may depute indiyidual to serve, 90. 

justice may issue to any part of the county, 90. 
PUBLIC ADMINISTRATOR, 

election, 71. 

must give bonds, 71. 

duties and rights in regard to estate in his hands, 71. 

must make return under oath, 71. 

adjustment of accounts by, 71, 72. 

must not be interested, 72. 

may be indicted and fined, 72. 

district judge may appoint, to fill vacancy, 72. 
PUBLIC LANDS, 

how title to, may be acquired, 148, 149. 
PUNISHMENT, 

object of; 226. 

for contempt, 91. 
PURCHASE, 

difference between, and gift, 147. 
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RAILROAD, 

maj become oorporation how, 206. 

required to report to suryejor general, 20*7. 

profits o^ maj be reduced bj legislature, 208. 

maps of, to be filed with suryeyor general, 208. 

power of directors of, 207. 

certificate of stock, to be recorded in the office of the seoretarj of state, 
207. 

if insolent, is not to make dividend, 208. 

when act of incoi^ration o^ yoid, 208. 
BEAL ESTATE, 

equities of intestate in, sale o^ 61. 

subject to mortgage, sale o^ 61, 62. 
REAL PROPERTY, 

complaint, in actions for the recovery o^ 13. 

to what law of descent and distribution, subject^ 162. 

rights to, how enforced, 166. 

lien on, how acquired, 169. 

rights of persons to, 141. 
RECORDER'S COURT, 

is not a court of record, 2. 

jurisdiction of, 6, 6. 
REDEMPTION, 

of property by debtor, 193. 
REFE RBES, 

within what time to make their decision and report, 19. 

effect of the decision or judgment of, 19. 
REFERENCE, 

of issue of law, 19. 

agreement of parties to make, 19. 

of issue of fact, 19. 

by the court, without the oonourrenoe of the parties, 19, 29 . 
REMEDIES, 

in justices* courts, 96. 
REPLY, 

when there must, 80. 
REPORT, 

of sale, 60, 61. 

of referees, to be entered by the derk, 19. 
REPRESENTATIVE, 

when he may prosecute action, 11, 12. 
RIGHTS, 

of persons, fixed and guarded by law, 141. 
violation of, 226. 
ROADS, 

directors ot, when to be elected, 206. 
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application for authority to constract the same, to be made to court of 

seflsioDS, 209. 
telegraph companies authorized to use, 209. 

S 
SALK, 

who may file written olosjections to, 58. 

of personal property, how advertized, 58. 

notice ot, how published, 58. 

order for, of real estate, 58. 

in ordering, what care to be taken, 59. 

place and manner of, 60. 

who may be purchaser at, 60. 

by executor or administrator, when yoid, 60. 

report of, 60, 61. 

order confirming, 61. 

of equities of Intestate in real estate, 61. 

of real property, subject to mortgage, 61, 62. 

by executor, within what time to be questioned, 62. 

when ordered by the court, is binding on aU the parties, 65. 

of property by guardians, to be ordered by the probate court, 134. 

contract of, when perfected, 142. 

contract of, when must be in writing, 141, 144. 

of -personal property is not good against creditors, without delivery, 185. 

under mortgage, is subject to redemption, 1*72. 
SAN FRANCISCO, 

superior court o^ how composed, 2. 

superior court of) is a court of record, 2. 
SECURITIES, 

to undertaking, verification by, 73. 

excepting to, 13. 

justification o^ '73. 
SECURITY, 

may bring action against principal, 93. 

of appellant, when the court may dispense with, or limit, 73. 
SEIiiJER, 

liable for deceit when, 145, 146. 

cannot sue until he tenders delivery, 142. 

has a lien on property for the price, 142. 

right to stop property in transitu^ 143. 

creditors ot, may levy on property sold, when, 144. 
SERVICE, 

of summons, 14, 15, 16. 

by publication, 15, 16. 

of citation on executor, 49. 
SET-OFF, 

doctrine ot, 93. 

of bills of exchange and promissory notes, 94. 
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of contracts for payment of money, accounts, &c., 94. 

between tbe^ original parties, 94. 

what claims are subject to, 95. 

what requisite, in pleading, 95. 

in what actions there can be no set-off, 96. 
SETTLEMENT, 

of estates, 34, 36. 
SHERIFF, 

duty in executing attachment, 161. 

personal property, how sold by, 164, 165. 

when official bond may be proceeded on, 180. 

to giye notice of justification of sureties, l^T. 

duty of, when defendant makes a deposite of money, 178. 

duty in arresting defendant, 178, 179. 

when exonerated from liability in not making arrest, 179. 

when liable as bail, 179, 180. 
SOLE TRADER, 

wife may become, 122. 

what to be done to constitute wife as, 121, 122. 

liabilities of wife as, 123. 

advantages of wife, being, 124. 
SPECIAL ADMINISTRATOR, 

when appointed by the ciburt, 44, 46. 

whom appointed, 46, 47. 

powers of, 47. 
SPECIFIC PERFORMANCE, 

executors may compel, 52. 
STATUTE, 

private, complaint in action on, 13. 

irom what time it runs against account, 195. 
STATUTE OF LIMITATIONS, 

in California, 180, 181. 
STEAMER, 

proceeding^ against, 174, 175. 
STEAM NAVIGATION COMPANIES, 

who may form, 210. 

required to execute duplicate certificates, 210. 

rights, 211. 

certificates of stock, may be assigned, 211. 

what necessary to make the acts of, binding, 211. 

must organize, within what time, 211, 212. 

afiairs ofj how investigated, 212. 

legislature may dissolve, 212. 

the directors may wind up its affairs, 212. 
STOCK, 

of railroad, certificate of, to be recorded in the office of the secretary of 
state, 207. 
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BTOCK-— continued, 

of steam navigatioa companies, how assigned, 210. 
SUCCESSOR^ 

of Justice, who is, 90. 
SUMMONS, 

to be issued by clerk, 14. 

how served, 14, 15, 16. 

seryioe hj publication, 16, 16. 

justice to issue, after the complaint has been made, 77. 

what it is to state, 11. 

service of, 77, 78. 
SUPERIOR COURT OP SAN FRANCISCO, 

how composed, 2. 

IS a court of record, 2. 

original jurisdiction o( 9. 
SUPREME COURT, 

how composed, 2. 

is a court of record, 2. 

jurisdiction o^ 10. 
SURETIES, 

to a bond may be released, 49. 

release of, how obtained, 49. 

when liable for acts of principal, 60. 

justification o^ in actions for the recovery of personal property, 1'02, 103. 

who can be, 104. 

how to justify, 104. 



TELEGRAPH COMPANIES, 

any number of persons may form, 209. 

authorized to use roads and highways, 209. 
TITLE, 

to personal property may be acquired by gift, 147. 

to personal property passes with possession, 147. 

by administration, 148. 

by will, 148. 

by maniage, 148. 

to public lands, how it may be acquired, 148, 149. 

by purchase^ 150. 
TREATY, 

made by U. S^ with foreign land, is paramount law, 1. 
TRIAL, 

when to be by jury, 20. 

for contempt, 91. 

may be demanded after arrest, 100. 
TRUSTEE, 

may be appointed for wife, when, 121. 

for wife, duty o^ 121, 122. 
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URDBRTAKING, 

jastioe maj require, before issuing Bummons, '77. 
on appeal, 29, 30, 31. 
in appeal lh>m justice's oourt, 8*7, 88. 
to obtain order of arrest, 100. 

in actions to recover specific personal property, 101, 102. 
in action for recovery of personal property where the property exceeds 

in value five hundred dollars, 163. 
by debtor under arrest, 1*77. 
allowance of bail to be indorsed upon, 178. 



VARIANOB, 

between proof and allegation in pleading, when disregarded, 82. 
VERDICT, 

of jury, how rendered, 21, 22, 

may be corrected, 22. 

when to be special, 22. 

unless the jury otherwise directed, must be general, 22. 

in actions for the recovery of money, 22. 

in cases for the recovery of specific personal property, 22, 23. 

method of rendering, by jury, 86. 

grounds for setting aside, 86. 

judgment to be entered upon, 86. 

to be vacated when new trial is granted, 87. 
VERIFICATION, 

of complaint, 13. 

who can verify, 13. 

who to verify when the action is prosecuted by a corporation, 13. 

of answer, 17. 

by whom to be made, 17. 

W 

WARD, 

property of, how to be disposed of by guardian, 133, 134. 

marriage of, terminates guardianship, 136. 

relation between, and guardian, 137. 

when he may bring suit on bond of guardian, 137. 

contract by guardian with, void, 137. 
WARRANTY, 

when implied in contract for the sale of personal property, 146. 

none implied as to quality of property, 145. 

cases where it is implied, 146. 
WHARFS, 

lien on for labor, or materials, 169, 170, 171. 
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WIDOW, 

. entitled to the custody and control of children, 137. 

stands at the head of fitmily, 138. 

rights and duties, 138, 139. 

by marrying, loses the right to administer upon husband's estate, 139. 

to what entitled, 50, 61. 
WIDOWER^ 

right to administer upon deceased wife's estate, 139. 
WIPE, 

husband's right to property of, 118, 119. 

husband not liable for the debts of, contracted before marriage, 120. 

right to property, 121. 

what she must do in order to retain right to her own property, 121. 

gift of; to husband, must be in writing, 121. 

may have a trustee appointed, when, 121. 

in becoming independent trader, may take from husband five thousand 
dollars, 122. 

what requisite to be done to constitute sole trader, 122, 123. 

liabilities as sole trader, 123. 

when she can dispose of property by will, 123. 

support of, during pendency of action for dirorce, 12i, 125. 

by marriage, forfeits her right to administration, 46. 
WILL, 

is to be proved, 35, 

when valid, 35. 

who may make a nuncupative will, 35. 

general requisites of, 36, 36. 

by married women, 36. 

how proved, when there is a devise to a subscribing witness, 36. 

how revoked, 36. 

effect of birth of child, after publication o^ 36. 

effect of naming debtor of testator, executor, 37. 

of real property, how construed, 37, 38. 

when it will pass after acquired property, 38. 

foreign, how to be made, 38. 

by married woman, made out of the state, 38. 

probate o^ 38. 

proof of, before what court to be made, 38. 

executor restrained in case of loss of, when, 43. 

certificate of proof o^ to be filed and recorded, 43. 

proof ofj is subject to be contested, 43. 

foreign, probate of, 43. 

of non-resident dying out of the state, probate of] 38, 39. 

probate where the probate judge is an executor, trustee, legatee or de- 
visee, 39. 

production o^ 39. 

time for proo^ 40. 

notice of prooi^ 40. 
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WnAfConHnued, 

proceediDgs of court in proving, 40, 41. 

manner of contesting proof and validitj, 41, 42. 

proof of lost will, 42. 

at what age minor may dispose of property, by, 131. 

when wife can dispose of property by, 123. 

personal property may be acquired by, 148. 

property must be disposed according to the directions o^ 148. 
WITNESSES, 

justice may issue commmission to take deposition o(^ 90. 

who can be, 104, 106. 

who privileged from being, 105. 

may testify through an interpreter, 106. 

to will, when incompetent, 36. 
WRIT, 

in probate court, how issued, 34. 
WRITTEN INSTRUMENT. 

when genuineness and due execution of) deemed admitted, 17. 

not negotiable, assignment of, 114^ 116. 



